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PREFACE
The indirect motivation for this study lies in the
recent past and a pressing need for a relevant West Virginia

law to help me solve a free-lance problem.

When a New York

editor used my submitted manuscript throughout a six-page
spread in his publication, under another's byline, and
following my protest, offered only a nominal sum ror "research,"

I looked around for a legal means of making the offending

editor pay.

I am indebted to Robert Wise, Jr. a Charleston

attorney, who gave me a copy of West Virginia's "Long Arm

Law" (See Appendix A.), kindling my interest in knowing more

about those West Virginia laws that affect the working jour

nalist .
A later check with Joe Prudish of the Attorney

General's staff revealed that such a study had not been done.
Thus, finding and bringing the journalist's laws together

became the object of my thesis report.
There are problems inherent in such a roundup.

On

the surface, the task would seem to be a simple one since
West Virginia does not have a large body of press law.

But

the West Virginia writer is subject to federal statutes and

U.S. Supreme Court rulings, and is influenced by court

rulings and codes in other states.
This expanded body of press law leads to the problem

i

of limitation.

How far back in time does one go to establish

a background for a subject?

Our journalism law has been

evolving since colonial times and even earlier, for the

colonists brought with them a tradition of struggle for
press freedom.

For example, in researching libel, should one begin

with the John Peter Zenger trial in New York in 1735, when
Andrew Hamilton argued truth as a defense for libel and the

right of the jury to decide if libel had been committed or

not?

Or with Harry Croswell’s trial for libel in 1804,

when Alexander Hamilton argued brilliantly for press free
dom and gave us the phrase

»t

truth with good motives and for

justifiable ends,” which became the cornerstone of most

state libel laws, including West Virginia’s (See Appendix B.)?
Such wandering is interesting, but, of course, is

impossible in limited time and space.

Consequently, this

study is necessarily confined to brief selections of major
events and rulings that are seen as having substantial in

fluence on press law.

Seven areas of concern are explored

in the following pages, and if the reader wishes additional

information, he is advised to consult the broader references
cited throughout.

Beyond the above problem there is the possibility

that one will be thought to be presumptuous for attempting
such a study without a legal background.

But the journalist

must work within these laws, attempting to know and understand them, usually with only a one-semester course in
11

press law, his workaday experience, and the discretion of
his editor to guide him.

Perhaps it is appropriate, then,

that it is a journalist who attempts to bring the laws to-

gether in some understandable whole.
I am indebted to a great many people who took time

to answer questions, helped me to locate materials, and
when certain materials could not be found elsewhere, lent
them to me.

The list includes:

Charles R. Cline, former

president of the West Virginia Press Association, who
provided early guidance with directions and materials; Don

Marsh, editor of The Charleston Gazette; Charles K. Connor,
Jr., executive editor, and J. D. Maurice, contributing

editor, the Charleston Daily Mail, who took time from
crowded schedules to answer questions; John Powell, of
Greensboro, North Carolina, who provided me with a prelimi-

nary draft of his thesis on open meetings when it could not

be obtained elsewhere; will i am C. Lassiter, lawyer-journal
is t, who sent me a copy of his book on North Carolina press

law; the numerous other contacts who provided help either
by phone or by letter.

Throughout the paper, works have been referred to
and often quoted.

I am very much in debt to the cited

writers.

A special thank you is due the staff of the West
Virginia Law Library who provided guidance through the

in

maze of research new to me.

Finally, this paper could not have been written
without the help and encouragement of my thesis committee:

thesis advisor Dr. Deryl Learning, Director, School of
Journalism, Marshall University; Dr. Wallin McCardell,

assistant professor and graduate advisor; and George Arnold,
associate professor, who instructs the mass communication
law class.
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Chapter 1
COPYRIGHT

Copyright is the protection granted by law to crea
tors of original works to control the use of their crea

tions .

It forbids unauthorized duplication and/or use and

provides penalties for those who infringe on the owner's
rights.

Copyright is personal property and intangible,

separate from the medium in which it is fixed.

For ex-

ample, although one owns a letter addressed to one's self,

it may not be reproduced without permission because the

content of the letter still belongs to the writer of the

letter.
Meeting in Philadelphia in 1787, the states empowered Congress to make laws governing copyright with the

Constitution granting Congress the power:
To promote the progress of science and
useful arts, by securing for limited times to
authors and inventors the exclusive right to
their respective writings and discoveries.
In 1790, the first U.S. copyright was signed into

law by George Washington.

In 1976, Gerald Ford Signed the

new copyright Act, the fourth general revision since 1790,
Waldo Moore,j "Ten Questions About the New Copyright Law," ILaw and the Writer, Kirk Polking and Leonard S.
[Cincinnati: Writer's Digest Books, 1978),
Meranus, edsl
p. 41.
2U. S. Const. , art. I, §8, art. 8-

1
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and basically the Act of 1901 with its subsequent amend-

ments.
The Act of 1790 was modeled after British statutes

with a copyright period of fourteen years and a possible

renewal term of fourteen years.

A deposit of the title

page was required before publication, followed by a deposit

of the book itself within six months after publication.

The Act of 1802 added the requirement that copyright infor
mation be included in each book, and in 1831, the period of

copyright was extended to twenty-eight years with the renew

al period remaining as fourteen years.

The deposit require-

ment was increased to two copies in 1846, and in 1874, the

copyright notice of name, date, and '’Copyright1' was devised.

In 1891, the Chase Act expanded United States copyright to

protect foreign authors, but required their publications to
be manufactured in the United States and carry United States

copyright notice.

The Act of 1909 made the renewal period

equal to the first term of 28 years, and as technology expanded, the act was amended to try to keep up with it.

The

new law was begun in 1955 and was twenty years in the
n . 4
making.
Arthur Stanley Katz, "The 1976 Copyright Revision
Act and Author's Rights: A Negative Overview,” 4 Pepperdine Law Review, pp. 171-172.
4
J. Clement Harrison, ” History,” Copyright:
Current Viewpoints on History, Laws, Legislation, Allen
Kent and Harold Lancour, eds. (New York: R.R. Bowker
Company, 1972), pp. 1-3.

3

h

The new law increases the term of copyright pro

tection , permits federal preemption of state common law or
statutory protection, recognizes that copyright may be di

vided , and provides for termination of transfers or grants.
It relaxes the manufacturing requirement and will eliminate

it in 1982.

The electronic media must comply with com-

pulsory licensing, and ’’fair use” is defined.

The act

creates a Copyright Royalty Tribunal to review, adjust and

distribute compulsory license fees.^
Although the states had placed statutory copyright

i

protection in the federal government, before the latest
law--which became effective on January 1, 1978--they played
an important role in guarding the rights of authors to

their works.

A dual system of protection existed with

i

Ii

common law protection before publication and federal
statute protection after publication.

Now original works--

published or unpublished--are protected in a single system.

i
I
Copyright Revision Act of 1976: Law, Explanation,
Committee Reports, Commerce Clearing House, Inc. Editorial
Staff Publication (Chicago: Commerce Clearing House, Inc.,
1976), p. 1.

6”Copyright, ” Michie T s Jurisprudence of Virginia
and West Virginia, by Sidney F. Parham, Jr., LL.B7 and the
Editorial Staff of the publishers under the editorial
supervision of J.H. Vaughan and R.F. Thiele, Vol. 4B
(Charlottesville: The Michie Company, 1974), P. 230.

1
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Copyright protects original works of authorship
which have been fixed in any tangible medium of expression,

identified as:

(1) literary works; (2) musical works, in-

eluding any accompanying words; (3) dramatic works, ineluding any accompanying music; (4) pantomines and chore

orgraphic works; (5) pictorial, graphic , and sculptural

works; (6) motion pictures and other audiovisual works;
and (7) sound recordings.?

Compilations and derivative works may be copy

righted (§103[bJ) .

Compilations are works formed by collecting or
assembling pre-existing materials or data in an original

way.

The term also includes collective works.

Deriva-

tive works are those based on previous works, such as a

translation, motion picture version, or condensation.
Copyright extends only to the author's contribution to
such a work, and does not alter in any way copyright pro-

tection in the pre-existing material.(§103[a]) .
Copyright protection of an original work does not

extend to any idea, procedure, process, system, method of
operation, concept, principle, or discovery, regardless of

the form in which it is described, explained

illustrated

or embodied in the work (§102 [b]).
7

Title 17, U.S. Code §102 (a), All further
references to this work appear in the text.

1
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Government publications may not be copyrighted
(§105).

Duration of copyright under the new law varies with
the date of creation.
For works created before January 1, 1978, first-

term protection is 28 years from date of original copyright
with the right to a renewal of 47 years (§304 [a]).

Copy-

■

rights in their second term between December 31, 1976, and
December 31, 1977 (works copyrighted before 1950 and re

!

newed before 1978), were automatically extended to the maxi

mum 75 years without further renewal (§304[b]).
For works created after January 1, 1978, the term
of protection starts at the moment of creation and lasts
for the author's life, plus 50 years after the author's

death ( §302 [a] ) .

For a jointly authored work, the term is

50 years after the last surviving author's death (§302 [b]).

B

For works made for hire and anonymous and pseudo

i

nymous works, copyright lasts for 75 years from publica

I

tion or 100 years from creation, whichever is shorter.

A " work made for hire" is a work prepared by an employee as
part of his duties, or a work ordered or commissioned for
use as a contribution to a collective work, if the parties

execute a written agreement that the contribution is a work

L
hl

made for hire.
i

1
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Works created, but not published or registered for
copyright before January 1, 1978, are automatically pro-

tected with the life plus fifty or seventy-five/one hundred
year terms given new works.

At least twenty-five years of

protection is guaranteed since no copyright in this cate-

gory can expire before December 31, 2002 (§303).
All copyright terms will run through the end of the

calendar year in which they expire (§305).
The new act does not restore protection for any

works that have gone into the public domain.

However, in

most cases, works copyrighted before 1978 have gained
nineteen years of renewal copyright (§304[a][b]).

An author or his heirs may terminate any grant of

rights made by the author that covers any part of the added
period of protection gained under the new law.

The right

is optional and limited to specified persons under pre-

scribed conditions and must be exercised within a strict
time limit (§304[c]).
There is some added protection for transfers of

United States rights made on or after January 1, 1978 .

At

the end of 35 years after publication or 40 years after the
grant, whichever is earlier, the owner may terminate the

grant any time over the next five years by serving advance
written notice on the transferee

(§203 [a][3][4]).

One source

7
explains this provision with an example:

When an author

sells an article or short story to a publisher who buys all

rights, under the new law after thirty-five years he can
ask the publisher to return the rights to him. 8
Before publication copyrightable works are pro

tected regardless of the nationality of the author or where
he lives (§104[a]).

Published works are subject to protection under
the new law if:

Cl) the author is:

A. a citizen of the United States or
B. lives in the United States or

C. lives in a foreign nation that is party
with the United States to a copyright
treaty or

D. stateless (§104[b] [1]) ;
(2) or the work is first published in:

A. the United States or
B. a foreign nation that is party to
the Universal Copyright Convention
(§104[b] [2]) ;

(3) or the work is first published by:
A. the United Nations or

B. any of its specialized agencies or

C. the organization of American States
(§104[b][3]) ;

(4) or the work comes within the scope of a
Presidential Proclamation (§104[b] [4]) .
o

Tad Crawford, "Copyright: Questions § Answers,"
1979 Writer's Market, Bruce Joel Hillman, ed. , Judith Ann
Baraha, ass't. ed. [Cincinnati: Writer's Digest Books, 1978)
p. 24.

I
8

(International Copyright Relations are
described in Circular R 38a, available
from the Superintendent of Documents .
The copyright law gives owners exclusive control of

their creations.

They have exclusive right to reproduce,

base derivative works on, distribute, perform publicly, or

display the copyrighted work, subject to specified limita
tions (§106) .

Fair use permits limited use for criticism, comment,
news reporting, teaching, scholarship or research (§107).

Libraries or archives have limited copying rights
under specific conditions (§108).

The owner of such a

copy may, without permission of the owner, dispose of (sell),

or display that copy publicly to viewers present (§109[a]

[b] .
Certain performances and displays are exempted
from exclusive rights.

Lawfully made copies may be used in

instructional settings or worship services without penalty.

Private non-profit performances of a nondramatic or musical

work are exempt provided certain conditions are met.

The

copyright owner may prevent such a performance if he files

objections meeting specific conditions.
Broadcasters , government and non-profit organiza-

tions, sales establishments, authorized providers of ser-

vices to blind or handicapped persons, and cable systems
are allowed limited use in specific circumstances (§110) .

1

9

I

■

I

The compulsory licensing regulations for cable

•1

systems, ephemeral recordings, sound recordings, phono

I

records , and jukeboxes affect exclusive rights in copy

I
right .

They are lengthy and complex and beyond the scope

of this paper.

(See Appendix C.)

A notice of copyright must be placed permanently

on all publicly distributed copies.

The form of notice

must consist of the following three elements:

(1) the symbol © (the symbol "C" in a circle),
or the word "copyright," or the abbreviation "copr.";
copr.
and

i

(2) the year of first publication of the work;
and

(3) the name of the owner of copyright in the
work, or an abbreviation by which the name
can be recognized or a generally known
alternative designation of the owner
(§401).

The procedure for notice of copyright for phono

records and publications incorporating United States

I

Government works differs to some degree and sections 402

and 403 of the act should be consulted if the need arises.

5

A contribution to a collective work may bear its

own notice of copyright; however, a single notice applicable to the whole work is sufficient (§404).

Crawford

says the author should decide for himself whether to
register the contribution to a collective work individual

ly, based on his evaluation of its worth.

If he believes

the work may be used at a later date, or if he anticipates

ii

y
r

1

1
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infringement, he should register the work.9
The effect of omission of notice on copyright does

■

not invalidate the copyright in a work if the notice has
■

been, omitted from only a few of the distributed copies, or

if registration was made before or within five years after
publication without notice and reasonable effort is made
to add the notice to copies distributed without it, or the
notice has been omitted in violation of the owner's

written condition to publication.

omitted copyright incur no penalty.

Innocent violators of
Removing copyright

notice from publicly distributed copies or phonorecords

does not affect protection (§405).

When copyright notice erroneously names the authorized distributor as owner, the ownership of the copyright
is not affected.

Anyone who infringes the copyright by a

transfer of rights from the erroneously named person has

.?!

a complete defense if he can prove he was misled, unless

5

the work has been registered in the name of the rightful

I

owner prior to the error, or the erroneously named person
has executed a disclaimer showing the rightful owner (§406) .

!

When errors in date occur in copyright notice on

1

authorized distributed copies, time is computed from the
year in the notice if the date is earlier than the year of
first publication.

i

I

i

I

If the date is more than one year later

or if elements of the copyright notice, such as name or date,
Q

Crawford, "Copyright: Questions § Answers," pp. 24-25.

I

i!

1
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are omitted from authorized distributed copies, the work
IS

considered to have been published without notice (§406

[b]).
Registration requires an application, deposit and

fee be sent to the Copyright Office at any time during the
period of copyright (§408[a]).
Application must be on an official form (§409).

Forms are free and may be obtained by writing the Register

■

of Copyrights, Library of Congress, Washington, D.C. 20559.
Deposit consists of one complete copy or phonorecord if the work is unpublished, two complete copies of

the best edition of a published work.

One complete copy or

phonorecord is required for a work published outside the

hi

United States or for a collective work (§408[b]).

The Register of Copyright will issue a receipt upon
request after the payment of fees (§410[a]).

The Register

of Copyright may modify or waive deposit if the work is

cumbersome, or editions are limited and/or expensive (§408

[c]).
The deposit may be demanded anytime after the pub-

lication of a work.

To ignore such a demand is costly.

Unless deposit is made within three months after the demand
is received, copyright owners are liable to a fine of not

more than $250 per week and are required to pay the retail

price of the demanded deposit to a special fund in the

Ii

1

!
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Library of Congress and to pay--in addition to the above-a fine of $2,500 if the demand is willfully or repeatedly

ignored (§407) .

Copyright fees, payable to the Register of Copyrights , should be sent with the appropriate, completed form

by check, money order or bank draft.

For registration of

copyright claims, including supplementary registration, the

fee is $10 (§708[a][6]).

For renewal of a copyright in its

first term, the fee is $6 (§708 [a] [1] [2]).
For recording statements that reveal the identity

of an author of an anonymous or pseudonymous work, or recording the death of an author, the fee is $10.

Add $1 to

the basic fee for each page over six and each title over

one (§708 [a] [6]).
For recording transfers of copyright ownership the

fee is $10 with an additional fifty cents added for each
page over six and each title over one (§708[a][4]).
For the convenience of those who frequently use the
services of the copyright office, a system for advance

deposits allows the user to maintain a Deposit Account.

In

stead of separate remittances with applications the copy
right holder can charge copyright fees against the account.

Such an account cannot be overdrawn, nor used as a form of
advance credit.

Funds must be available in the Deposit

Account for payment of copyright fees before registration

13
can be made.
The free mailing privilege of the old law, in which

applications, copies and fees could be mailed without post

age, no longer exists.

A special library rate is available

for postage on books mailed to libraries by publishers or
distributors; it is not available to individuals.

If an

application accompanies the deposit, additional firstclass postage must be paid for the application. 11

When the Register of Copyrights decides that de

posited material meets all requirements, the claim is
registered and a certificate is issued (§410[a]).

I f the

material does not meet requirements, the claimant is noti-

fied that the claim is refused (§410[b]).
While registration is not necessary to protect copy
right, it is necessary for an infringement suit (§411[a]).

Anyone who violates any of the exclusive rights of

copyright, or who imports copies or phonorecords into the

United States is an infringer of copyright and the owner of
the copyright may seek redress by law (§501[a][b]).

I

Courts having jurisdiction may grant temporary and
I

final injunctions against infringement.

Any such injunc-

3

J. i

tion is operative throughout the United States and may be
served on the violator anywhere in the United States and

enforced by any United States Court having jurisdiction of
10

Circular R5a, U.S. Government Printing Office,
January, 1978, one p.

11Circular R30, U.S. Government Printing Office,
January, 1978, one p.

I
i

14
the violator (§502).

>1

All copies or phonorecords may be im

pounded while action is pending.

The court may order the

destruction or other disposition of materials found to be

■

in violation (§503).
An infringer of copyright is liable for actual

damages and any additional profits of the infringer or
t

statutory damages (§504).

The court may allow the re-

covery of full costs and reasonable attorney's fees to the

prevailing party (§505).

I

In criminal offenses--willful infringement for per

sonal gain--fines and prison terms are provided for with
fines higher for pirating sound recordings and motion
<

pictures (§506) .

1

Criminal and civil actions must be initiated within

three years after infringement (§507) .

'J

The Register of

Copyright must be notified of the beginning amd resolution
of such suits.

The notifications become part of the public

record (§508) .
Writers , generally, have hailed the new law as a
great improvement over the old.

I
f

The increased protection
I

of extended terms is appreciated and the law is seen as giv12
A warning is
ing writers f I clout and bargaining power. It

i

12Norman Schreiber, "The Copyright War Between Edi
tors and Writers," Writer's Digest, January, 1979, Vol.59, .
No.l, pages 18-21.

I
■

II

15

sounded that the writer must look out for himself in deal-

I

ing with publishers for the new law gives him the right to

negotiate.

Some publishers are acquiring all rights to

published materials by insisting the author sign a works-

for-hire contract as a condition to purchase.

The copy

right committee of the American Society of Journalists and

Authors says the practice is unethical and writers will
protect their rights by not signing them. 13
The first step in protecting rights is to attach the

prescribed copyright notice to a manuscript when it is sub
mitted.

piece.

The writer is serving notice that he owns the
If, in spite of this notice, the publisher counters

with a works-for-hire contract, the writer should initiate

tactful negotiation.

He should find out what particular

rights the magazine really needs and decide what rights he

If he cannot reach an agreement, then he
14
should withdraw the material.

wants to keep.

Photographers who want to retain rights to photographs copyright them in the same way.

The copyright notice

must appear either on the picture or below it when it is
published.

If the photograph is published without this

notice, the photographer loses ownership.

Actual regis-

tration may be delayed as long as three months after
13

Schreiber, pp. 18-21 .
14 Schreiber, pp. 18-21.

1

II

i

iI
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publication, but the copyright notice (copyright symbol,
photographer's name and date) must appear with first and

subsequent publications unless the whole publication is
copyrighted.$
Legal analyses are not as optimistic about the new
law.

Katz^ says the purpose of the bill--to bring
order out of chaos created by the old dual system and to

give the author fair benefits--is good, but the act fails
to achieve its purpose.

The reasons cited are poor drafts-

manship, strong special interest pressures, and the intru-

sion of government into licensing and royalty setting
arrangements.

Definitions are seen as less than adequate,

especially for the terms "author," "writer," and "original."

He is disappointed at the failure of the act to specify an
architect's derivative right to build the structure he plans.

Katz believes the preemption of states’ rights destroys
protection for certain works such as circulated outlines
of "commercially viable" ideas on the grounds that they are

too "minimal" to qualify for federal protection and, since

it is "published" and "fixed," it is barred from state common law protection.

(See §301[b][1] of the act.)

15Richard H. Logan, III, "Photography, the Law and
the Writer," Law and the Writer, pp. 103-104.
16 Arthur Stanley Katz, 171-200.

1

17

The major benefit
is

of the bill, according to Katz,

the extended copyright terms for authors.

But he feels

that the exclusive rights granted authors in section 106
are "diluted" by the

If I

limitations

! M

in sections 107-18.

. . . there is something basically wrong
with a copyright act which grants 'Exclusive
Rights in Copyrighted Works' in one brief
section, only to systematically erode such
rights through a lengthy series of debilitating
sections . . . materially destructive of an
author's creative and economic interests.17

I

Andrew E. Katz, another legal analyzer, says the
new law with its 57 pages is more than twice as long as

I

the old law of "approximately 23 pages minus annotations. „18

■*

Whether the new law lives up to its promise
of settling various issues which have recently
vexed the Courts with respect to copyright is
yet to be seen. A partial overview of the new
law, however, demonstrates that it raises per
haps as many problems as it solves. . . .

1

i

Ji

Definitions that are "ambiguous" and "incomplete"

worry Andrew E. Katz, too.

Of particular concern is the

!< t

i$;

"overlap" in the meanings of a "created" and a "derivative
„20 A work is created when it is fixed and when a
work.

i

work is perfected in successive versions, each is a

i

■^Arthur Stanley Katz, p. 200.
1 8

Andrew E. Katz, "The General Revision of the
Copyright Law--From Bare Bones to Corpulence--A Partial
Overview," 4 Pepperdine Law Review 171, pp. 213-241.
19
Andrew E. Katz, p. 214 .
?n
uAndrew E. Katz, p. 217.

I

-
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separate work.

The overlap occurs because each version

after the first would seem to be a derivate work since a
derivative work is based on a pre-existing work.
Whether each successive work is a separate
work or a derivative work, it is imperative
that the author . . . prevent all publication
of such drafts or preliminary sketches unless
they are published with the notice required by
the new law. 1

Katz warns that failure to take such precaution mayput a work in public domain.

I

Katz praises the provision of the act that allows a
copyright owner to "deal separately and individually with

each of the various rights contained in a copyright. 11

I

He

sees copyright not as a "single right that is not divisible,

I

but rather, is indeed a bundle of rights, each of which may
be separately assigned, mortgaged, licensed, conveyed. .

1T

This provision should prevent some legal problems since the
"individuality doctrine" had caused controversy in the past.

i
I

22

i.

SUMMARY: Copyright, the protection granted by law

to creators of original works to control the use of their
creations is regulated by federal law.

i |
>,h

I

The fourth general

revision of the copyright law since enactment in 1790 was

signed in 1976 and became effective January 1, 1978.
Title 17 of the United States Code abolishes the

old dual system of common law protection before publication

I

I

and federal statute protection following publication by

Andrew E. Katz, P- 218.

2zz,
2 Katz, p.
223.

'

J

:

■

il

i

1
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including both published and unpublished copyrightable

works in a single system.

The new law:

(1) gives copyright owners additional

protection in a longer copyright term;

(2) recognizes copy

right as a divisible "bundle" of rights rather than a s ingle
right;

(3) permits termination of transfers or grants after

a specified interval of time; (4) continues to deny copyright to government publications;

(5) provides for fair use

through limitations on exclusive rights; (6) creates a

I
i

Copyright Royalty Tribunal to oversee collection and dis
tribution of royalty fees;
ing copyright;

(7) outlines procedure for obtain

(8) permits recovery under certain circum

stances when copyright is omitted from published copy;
(9) modifies the Manufacturing Act which requires certain
works to be manufactured in the United States and sets the

i

date (July 1, 1982) for the act to expire;

!

(10') requires the

electronic media to comply with compulsory licensing.
!

The free lance writer has generally hailed the new

law as a great improvement over the old, but legal analysts
raise some questions about its solving the problems it was
designed to eliminate.
1

■

Chapter 2

FAIR TRIAL AND FREE PRESS
The basic issue in the conflict between
First and Sixth Amendment rights is the
extent to which an unfettered press inter
feres with a defendant's right to,due
process through an unbiased jury.

It is difficult, if not impossible, to pinpoint a
date for the beginning of the "war" between the courts and
the press, but there are landmark battles along the way.

!
■

The Lindbergh trial in the 1930s is an example of
reporting at its worst, and perhaps was the beginning of the

present tension between court and journalist.

The case led

to formation of a committee of media and bar to establish

standards for trial reporting.

The result was Canon 35,
r

adopted by the American Bar Association (ABA) in 1937, which

called for exclusion of radio broadcasting and photography
from the courtroom.

It was amended in 1952 to include a ban

on television- and amended again in 1963.

Canon 3A (7), a

new Code of Judicial Conduct, replaced Canon 35 in 1972, and
2

permitted courtroom photography in a few special cases.

^Don Ruane, "The ABA and Gag Guidelines," Freedom
of Information Center Report No. 348 (Columbia, Mo.: School
of Journalism, University of Missouri, January, 1976), p. 1.
2 William E. Francois, Mass Media Law and Regulation
(Columbus: Grid, Inc., 1975), pp. 159-160.
20
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Other court cases over the years affected court
press relations and gave impetuous to the development of

codes.

In Florida, a rape trial of four Negroes, Shepherd

e t al. v. Florida, roused the community to the point that
it took the National Guard to restore order.

appealed to the Florida Supreme Court.

The case was

Defense counsel

made two motions: one, to delay the trial until passions
had cooled; two, to move the trial to a friendlier climate.

Both motions were denied.

In 1951, the U.S. Supreme Court

reversed the defendants' convictions with Justice Jackson
and Justice Frankfurter concurring in the opinion:
. . . prejudicial influences outside the
courtroom, becoming all too typical of a highly
publicized trial, were brought to bear on this
jury with such force that the conclusion is
inescapable that these defendants were prejudged
as guilty and the trial was but a legal gesture to
register a verdict already dictated by the press
and the public opinion which it generated.

Excessive television coverage of the Estes v. Texas
trial in 1965 led to a Supreme Court reversal:

The majority opinion's description of the
courtroom captures the chaotic quality of the at
mosphere: "Indeed, at least 12 cameramen were
engaged in the courtroom throughout the hearing
taking motion and still pictures and televising
the proceedings. Cables and wires were snaked
across the courtroom floor, three microphones
were on the judge’s bench. . . .^
JU.S. Supreme Court 341 (1951).

^American Bar Association's Standing Committee on
Association Standards, Fair Trial and Free Press:
American Bar Association Standards Relating to the
Administration of Criminal Justice^, 2d. ed~, preliminary
draft (Washington: American Bar Association, Summer, 1978),
p. 25.

I
i

Ji
■i!
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!

J
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Pre-trial publicity leading to trial and conviction
m a carnival atmosphere for Sam Sheppard resulted in a
landmark decision.

For the first time, trial judges were

instructed in what they must do to insure a fair trial when
the Supreme Court reversed the decision:

Judges should

regulate conduct of newsmen in the courtroom,

limit the

number of reporters allowed in the courtroom at one time,
keep media from witnesses and the jury, control the release
of information by persons involved in the trial, warn news -

papers to check the accuracy of their reports, prohibit

extrajudicial statements, allow a change of venue if fair
trial is threatened and sequester the jury. 5
Lee Harvey Oswald's right to a fair trial was

violated when investigating officers revealed details of
evidence as they were discovered.

The Warren Commission,

investigating the assassination of President Kennedy, urged
the bar, police and the press to work together to prevent

such interference with fair trial in the future and urged
development of a code of conduct.

The American Society

of Newspaper Editors (ASNE) rejected the proposal.

The Katzenbach-Mitchell guidelines were issued in
1965 .

Rules were formulated governing Justice Department

news releases when arrests were made for federal crimes.
5American Bar Association’s Legal Advisory Commit
tee on Fair Trial and Free Press, The Rights of Fair Trial
and Free Press (Chicago, Ill.: American Bar Association,
1969), Appendix B, pp. 17-18.
^Francois, pp. 163-166.

I

23

-

In 1971, John Mitchell extended the rules to include federal

civil cases and made them effective at the time of investi
gation rather than arrest.
The rules allowed release of name, age, residence,

employment, marital status and similar background information.

The charge of arrest, and circumstances surrounding the
arrest - - time, place, pursuit, possession of weapons, and a

description of any items seized could be announced.

Investi

gations and tests could be disclosed, but not their results.
Information about prior arrests was not to be offered but

given if requested.

No comments about character, or the

possibility of guilt of the arrested, or the reliability of

■i

witnesses was to be allowed.

j

Media coverage of federal

custody subjects was not to be sought and no photographs were
7
to be released without an official purpose.

■

The next move in providing a set of rules for the
resistant journalist was the Reardon Report, a 266-page "red

i

5
flag" issued in 1966.

It included recommendations for con-

duct for attorneys, law enforcement officials, judges,
judicial employees, judicial proceedings and the exercise of

contempt power.
most threatening.

ill

It was contempt power that the press found
The report recommended that the power be

j|i

used only with caution and only for a person who interfered

with a trial by publishing extrajudicial statements
7

i

ABA, Fair Trial, pp. 25-28; Francois, pp. 166-167.

■

■
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"willfully" designed to affect the outcome of the trial, or

who "knowingly" violated judicial orders for secrecy for
certain trial disclosures during a trial. 8
In 1969, in an attempt to quiet the furor raised by
the Reardon Report, ABA's Legal Advisory Committee published

its Rights of Fair Trial and Free Press.

It said, in part,

that the controversial standards were addressed to lawyers,
court and law enforcement personnel, and not to the press.
They included the specific types of information that lawyers

should not release, recommended prompt release of basic
facts and urged law enforcement officials to follow the
!

guidelines.

They were not meant to impose restrictions on

j

the press to publish information they were able to obtain

through their own efforts (p. 10).
By 1973, twenty-three states had developed (through
9
media and bar cooperation) voluntary codes.

Charleston Gazette editor Don Marsh, asked if there
is a West Virginia code developed by agreement between press
and bar, replied:

"No, there are no printed rules. .

1
I

!

We have had meetings--! believe the last one was on the
order of five years ago.

General consensus was that we

would try to do what's right as they [the guidelines] define

what's right. ..10
o

ABA, Fair Trial, Appendix A, pp. 1-14.
9

Ruane, p. 1.

10Personal interview, Charleston, W.Va., July 9, 1979.

•» i
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Marsh considers the guidelines that deal with pre
trial publicity the most important:

"The theory is, we go

easy on that, and generally speaking, we do.

But there are

no written guidelines, and we don't really conform to any
understanding with the Bar Association other than our own
judgment and taste and good sense about things."

Asked if he felt guidelines would be helpful or if

he would prefer the situation as it is now, the editor re
plied, "Oh, obviously I would prefer it as it is now."

Guidelines would be restrictive, Marsh says:

"Clear-

iy, a great many things can be prohibited by the law, but
I'm not for joining the mutual effort to limit presses in

what they report."
Marsh had more to say about the "delicate relationship between press and law" in a column under that title in

the August 17 Gazette.

Counsel for J. Richard Barber had

attempted to have reporters barred from pre-trial hearings,

a motion which Judge John Copenhaver did not grant.

Marsh

was clearly pleased that the Judge had ruled "the way I
thought he would."

Although my conditioned reflex is to bolt up
right and scream, "First Amendment! First Amend
ment!" at the hint of closing an official proceed
ing, I recognize that there can be a conflict be
tween the First Amendment (freedom of the press)
and the Sixth Amendment (the right to a fair
trial). . . . 1
Marsh doesn't feel that the Charleston press has any

desire to sensationalize a trial and deprive an accused

ll Marsh, Editorial Page, The Charleston Gazette.
August 17, 1979, p. 6A.

1
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person of a right to a fair trial.

He feels that any prob

lem is the result of "ignorance and carelessness," not ill

will.
While Marsh admits the responsibility of the press

to be "fair, balanced and accurate in reporting anything
in general and a criminal trial in particular," he does not

welcome the ban imposed on the press:

. . . I have this nagging fear that if the press
and public can be banned in the name of fairness,
it's conceivable that a defendant's lawyer and wit
nesses can be banned in the name of efficiency.12
It is not an opinion shared by the high court.

In

a five-four decision on July 2, 1979, the U.S. Supreme

Court said, "Closure of pretrial proceedings is often one
of the most effective methods that a trial judge can employ to attempt to insure that the fairness of a trial will

not be 'jeopardized' by prejudicial publicity. „13

(See

Appendix D.)

Charles K. Connor, Jr., executive editor of the

Charleston Daily Mail, said he has never detected a need
here for a press-bar code:
the attorneys.

"We know the judges and we know

We have no serious difficulty.

They've

never raised any objection to our covering a trial.
12

We

Marsh, Editorial Page, The Charleston Gazette,
August 17, 1979, p. 6A.
13
Associated Press Dispatch,, "Closing Pretrial
Hearings OK, Supreme Court Says," £Charleston [West Virginia]
Daily Mail, July 2, 1979, p. 16A.

1
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just haven't had a problem. .

1T

J. D. Maurice, contributing editor of the Daily
Mail, does not favor such a code "at the moment" because

he has not seen ”a good and conclusive report on what such
a code has done to or for press-bar relationships in other

states."
II

It just adds to the maze of regulations, t I said

tT

I think you’ve got to realize that in West

Connor.

Virginia we have only three really large daily papers-The

papers with a circulation of around 50,000 or so.

And

rest of them are either small dailies or weeklies.

the state has fewer people in it than the city of Phila-

delphia.
blems.

And we don't really have these major pro!I

Maurice agreed with Connor's assessment:

"In a

community of this size, I think--in our editorial force--

we surely know all of the judges, we know the attorneys,
they in turn know most of us.

An air of hostility and

suspicion, which seems to prevail elsewhere, doesn't seem

to exist here.
"I don't mean

that we get along perfectly, but

we ' ve always been a position informally to exchange ideas
about what is appropriate and what is necessary and what

we're not seeking to do.
14
II
courts.

We're not seeking to run the

^personal interview with Charles K. Connor, Jr.
and J. D. Maurice, Charleston, W.Va., November 8, 1979.

28
The West Virginia Bar Association seems no more

interested than journalists in a West Virginia bar-press
code.

A State Bar Association employee had no knowledge

of any action being taken by the association to put ABA

guidelines into effect.

A letter to a leading Charleston

lawyer concerning the need for a code received no answer.
Although there are no agreed upon codes between

the West Virginia Press Association and the Bar Associa-

tion, the canons adopted by the American Bar Association
shape the climate of trial coverage in the state:

"Al

though the canons are really only standards of policy

recommended by the American Bar Association, they have
been voluntarily adopted and incorporated into the West

Virginia Code and, thus, have the force and effect of law.

„15

Media coverage of judicial proceedings is "outside
the acceptable scope outlined in the Judicial Code of

Ethics, Canon 3 A (7), but photography in the courtroom
has been permitted on a trial basis in Monongalia County,

The coverage followed a trend
16
to courtroom photography in other states.

beginning in January, 1979.

15D. L. Hamilton, law clerk in the office of Chief
Justice Larry V. Starcher, Seventeenth Judicial Circuit,
Monongalia County, W.Va., in a letter addressed to Chief
Justice Fred H. Caplan, Supreme Court of Appeals, June 27,
1978, copy on file in the West Virginia Law Library.

"^Hamilton, letter; Raymond W. Buchanan, et al. ,
"The Florida Experiment," Trial, April 1979 , pp. 34-36;
"Florida High Court Decides to Allow Electronic Media in
State Courtrooms," FOI Digest, March-April, 1979, p. 1.
[See Appendixes E and F for Canon 3 A (7) and the guide
lines established for regulation of media in the courtroom.]
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West Virginia's participation in the experiment was
precipitated by a 1976 incident involving a West Virginia

University (WVU) student photographer who photographed

courtroom proceedings in Morgantown.

Consequently, he was

found in contempt, fined, and jailed for three days.

William 0. Seymour, a WVU School of Journalism professor,

and Chief Judge Larry V. Starcher were responsible for

developing the experiment.
An August 1, 1979, report from Chief Judge Starcher

included the following assessment of the media-court experi

ment :
It is the opinion of Chief Judge Starcher that
there has been insufficient coverage to really
measure the results. He recently extended the ex
periment through December, 1979 and anticipates
continuing it into 1980 if the Supreme Court does
not object.
It is his further opinion that so
long as the media persons conduct themselves in
a professional manner, there will be no disruptions
of trials or proceedings and no detrimental a[e]ffects
on litigants.
It is his further opinion that in
light of a recent ruling by the U.S. Supreme Court
that media coverage in pre-trial matters in criminal
cases will and should be prohibited. ... It should
be obvious to courts that the First Amendment rights
of the media business is [are] going to be successfully exercised in our court system within certain
guidelines.
We would be wise to assist in the de
velopment of this change in order to maintain con
the17
trol and dignity of our courts. To fight
J
change may not only be futile but regressive.

Another area in which the West Virginia press made

progress in 1979 was the use of a juvenile's name in crime

reporting.
17

The Charleston Gazette, followed by the Daily

Chief Judge Larry V. Starcher, in a Memorandum
to Chief Justice Fred H. Caplan, West Virginia Supreme
Court of Appeals, August 1, 1979, copy on file in West
Virginia Law Library.
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Mail, published the name of a St. Albans juvenile who was

arrested for killing a schoolmate.

indicted.

Both newspapers were

The newspapers argued that the West Virginia

statute banning the use of a juvenile's name without a
court order was unconstitutional prior restraint on publi
cation .

The West Virginia Supreme Court ruled that the

state law

I!

infringed on freedom of the press. f t
Supreme Court upheld the judgment. 18

The U.S.

Perhaps the late William Allen White, member of

an ASNE (American Society of Newspaper Editors) Committee
on Ethical Standards, should have had the last word on
press codes.

Reporting for the committee in 1927, he said:

. . . this committee cannot report.
It has no
idea what the ethics of this business is. The sub
ject is too broad. . . . Old Pontius Pilate had a
good idea when he asked, "What is truth?" ... We
thought that if you wanted a code you could get up
a very simple one: "Do right!"‘The reporters would
all laugh at that, and after al1 it wouldn't mean
any more than all the others.

SUMMARY:

Prejudicial pre-trial and trial reporting,

typical of the Lindbergh trial in the 1930s.5 led to the de
velopment of voluntary codes for trial reporting through
cooperation of bar and press.

The first of these, Canon

35--adopted by the American Bar Association (ABA) in 1937 ,
established standards for trial coverage and excluded radio
■'■^Bob Kittle,

’’U.S. High Court Oks Identifying
Juveniles," Charleston Daily Mail, June 26, 1979, p. 1.

19Nancy Jones, "Press Codes, American and Foreign,"
Freedom of Information Center Publication No. 160 (Columbia,
Mo.: School of Journalism, University of Missouri, May 1966),
p. 6.
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broadcasting and photography from the courtroom.

Later

amended to include a ban on television, it was replaced by

a new Code of Judicial Conduct in 1972, which allowed photo-

graphy in the court room in a few special cases.

In the years between Canon 35 and its replacement,

other guidelines were issued.

The U.S. Supreme Court

negated some decisions made by lower courts in blatantly
unfair circumstances, and in 1967, in the Sam Sheppard

murder trial reversal, laid down guidelines for trial
judges to follow to insure fair trial.
In 1964, the American Society of Newspaper

Editors rejected the Warren Commission's recommendation
urging adoption of a code of conduct to avoid in the
future the mistakes made in reporting the pursuit and

arrest of Lee Harvey Oswald.
The Katzenbach-Mitchell guidelines, issued in 1965,

applied to news coverage of federal crimes and were ex
tended in 1961 to include federal civil cases.
The Reardon Report in 1966, contained guidelines
for attorneys, law enforcement officials, judges, judicial

employees, judicial proceedings, and the use of contempt
power.
By the mid 1970s, nearly half the states had de

veloped voluntary press codes, but West Virginia was not
one of them.

Local newsmen recognize that there can be

a conflict between the First and Sixth Amendments, but

32
express outright opposition to "printed" codes, seeing them

as too restrictive.

The West Virginia Bar Association seems

equally disinterested in establishing a joint press-bar code

for courtroom reporting.

The judiciary has relaxed the ban

against cameras in the courtroom in an experiment in Monon
galia County.

It is too early to assess the wisdom of the

move, but those involved believe it will be successful.

Chapter 3
SHIELD LAWS

After historians sift through the thousands of
documents and films that have recorded signal events
within the 1970 American society, it might be summed
up as the year of the subpoena for the press. Fed
eral attempts to coerce newsmen to reveal confiden
tial sources of information through subpoena power
were more numerous than any other time in the na
tion ' s history. •*Oppression and coercion led to legislation in many

states , but West Virginia was not one of them, nor has a
shield law been passed at the federal level.

Shield laws

have been the subject of much debate in Congress, with guide-

A bill was introduced in the West Virginia
2
Senate in 1974, but it was not a bill that journalists and
3
the West Virginia Press Association could support and it

lines issued.

died in committee.
Don Marsh explains why he was against the bill:

"You know, guidelines are court orders or supreme
court rulings--really what we can't do.

There's very few

Of course, I'm a believer

of them saying what we can do.

"States With Shield Laws," a Freedom of Information
Center Report, No. 37 (Columbia, Mo.: School of Journalism,
University of Missouri, November, 1970 [Rev. April, 1973]) ,
p. 1.
^Senate Bill No. 485 (Feb. 15, 1974).

■^Don Marsh, ed., __
The __________________
Charleston Gazettein
,
W.Va.
,
July
9,
1979.
sonal interview, Charleston,
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in the First Amendment being almost absolute and my theory

is that we can do almost anything we want to do. .

. Ob-

viously we can't.
t»

I am reluctant, however, to enter into agreements

limiting what we can do.

I am opposed to a shield bill,

which theoretically protects confidential sources, for that

reason.
1t

Generally speaking, when the legislature passes a

law saying you can do X or Y, it means you can't do any
thing else except X or Y.

By accepting the law, or by

accepting guidelines, I think you are implicitly agreeing

that you cannot do things not mentioned in the law or things
prohibited by the law.

„4

Development of the laws in other states has re
vealed other problems.

One of these is the resistance of

judges who feel the laws trespass on their judicial terri-

Congressional hear-

tory and find ways to circumvent them.

ings in 1973 on possible federal shield legislation in-

spired the statement: "It is . . . difficult to draft a
qualified law that will prevent judges from driving 10-ton
trucks through the loopholes. ,.5
Over the years at least half the states have passed

shield laws.

One of these, Nebraska's

!J

Free Flow of In-

formation Act" is cited as a model for other states, giving
4Marsh, interview.

^Herbert Colcord, "Nebraska's Shield Law," Freedom
of Information Report No. 333 (Columbia, Mo.: School of
Journalism, University of Missouri, February, 1975), P- 1.

R
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reporters "the unconditional privilege of withholding confidential information from any branch of government." 6
The strength of Nebraska's law rests on two key

provisions:
Section 3: No person engaged in procuring,
gathering, writing, editing, or disseminating news
or other information to the public shall be re
quired to disclose in any federal or state pro
ceeding :
(1) The source of any published or unpublished,
broadcast or nonbroadcast information obtained in
the gathering, receiving or processing of informa
tion for any medium of communication to the
public. . . .
(2) Any unpublished or nonbroadcast informa
tion obtained or prepared in gathering, receiving,
or processing of information for any medium of
communication to the public.?

The second clause above closed a loophole employed
g

in two major cases:

the landmark Branzburg-Caldwell-Pappas

opinions in 1972 and Lightman v. State in 1973.

Branzburg, a staff writer for the Louisville

Courier-Journal, wrote an article based on an eyewitness

account of the manufacture of hashish.

Branzburg had pro

mised both men involved in the drug business that he would

not reveal their names.

When he was called before the

^Colcord, p. 1.
7
Colcord, p. 7.
o

.

•

•

•

Branzburg-Caldwell-Pappas was a joint opinion.
Earl Caldwell and Paul Pappas were participants in separate
Black Panthers "group contracts" not to reveal sources.
David Gordon, "Newsman's Privilege and the Law," a Freedom
of Information Foundation Publication (Columbia, Mo.:
Freedom of Information Series, No. 4, August, 1974), p. 4.

F
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Jefferson County grand jury, he refused to answer claim-

ing First Amendment and Kentucky Shield Law privilege.
The court ruled that Branzburg's "source" of in

formation was his eyewitness account of a crime by in
dividuals that he was obligated to identify.
was upheld by the U.S. Supreme Court in 1972.

The decision
"The ruling

eliminated the First Amendment defense for protection of

sources from grand jury requests. .,9
The same reasoning was used in Lightman y. State.

Lightman wrote a series of stories on drug traffic based

on conversation with a shopkeeper.

Because Lightman had

not revealed himself to be a reporter, the court ruled that

what was told him was not "in confidence" and the shopkeeper was not a "source" under the Maryland shield law.^
Both Branzburg and Lightman might have been pro
tected under Nebraska's law.

Because the "privilege incidents" often involve
contacts "outside the mainstream of society," confidential-

ity of sources would seem to be necessary so that newspersons may keep the public informed about groups outside
the establishment.

One authority said of the Branzburg

opinion that it could have an "unfortunate effect" on
"what is probably the most important journalistic development
Q

Colcord, P- 2.

10Colcord, P- 2.

I
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of recent times--the trend toward a more thoughtful, interpretive style [of] reporting. .

!I

When a newsperson has

to be concerned about the possibility of being subpoenaed,

he may become cautious, foreclosing "the possibility of

truly perceptive reporting. ..11
The Nebraska law would seem to protect the journal
ist from forced disclosure.

Personal observations of

criminal activity could be termed "unpublished .
mation obtained in gathering . .

.

. infor

. information for .

communication to the public" (See page 35, this chapter.).
The Nebraska law carefully defines who and what is
protected.

Underground and college newspapers, pamphleteers

as well as the press are protected in section 2, article 7:
Person shall mean any individual, and any
partnership, corporation, association, or other
legal entity existing under or authorized by the
law of the United States, the District of Columbia,
the Commonwealth of Puerto Rico or any foreign
12
country.12

With this provision Nebraska overcame a major criticism

of proposed shield laws that the proposals failed '"to
define the newsmen and the media subject to protection.'
Any attempt by Congress to limit the protection to 'legit-

imate' newsmen ' smacks of licensing a folly left behind us
two centuries ago.

! tf

Yet, the critic argued, to extend the

^Gordon, p. 5, citing Vince Blosi, " The Justice
and the Journalist," The Nation, September 18, 1972, p.
198.

■^Colcord, p.

7.

I
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protection of a comprehensive and effective shield law to

such writers as

If !

the Berkeley Barb,

avoidable."

Timothy Leary, Algerian correspondent for
! If

would be "unacceptable and clearly un-

A better way would be to

its own merits,

f ti

If t

fight each case on

looking to the Constitution for

+
•
protection
. 13

This dissenting voice was ignored and the Nebraska
law was passed April 2, 1973.

In early 1975, the law was

still untested.
The guidelines evolving from court cases are per-

haps more apparent in shaping the climate of privilege
than the state statutes:
ft

The effect of the guidelines is borne out by

recent privilege cases .

.

. the courts seem to be moving

toward the same general guidelines whether shield laws
govern or not.

These guidelines appear to be that the First
Amendment must be balanced against the competing
needs of the judicial system; that grand jury and
other criminal proceedings are to weigh more heav
ily in the balance than civil proceedings (unless,
perhaps, the news medium is a party to a civil
suit) ; that newsmen who actually witness a felony
are much more likely to be required to testify,
regardless of confidentiality; and that situations
where a newsman's testimony is needed to prevent a
miscarriage of justice, or serve some overriding
societal interest, will weigh heavily against
protection for the First Amendment. But, con
versely, information which is not essential
to a proceeding, or which can be obtained from
alternative sources, probably will not outweigh

13
Colcord, quoting James J. Kilpatrick (Omaha
World-Herald, February 28, 1973), p. 4.
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First Amendment claims in any situation. Addi
tionally, the perception by the courts of a
traditional type of confidential newsman-source
relationship is likely to strengthen claims of
confidentiality.14
West Virginia's proposed shield law was introduced

by Senator Robert Nelson of Cabell County, February 15,
1974, and referred to the Committee on the Judiciary.

If

passed, it would have added a new article (3[a]), the News

Source and Information Protection Act of 1974, to Chapter

57 of the West Virginia Code.

(See Appendix G.)

The definition of "newsman" in Section 2 of the
proposed act was not as broad as Nebraska's.

There are

limits in "any man or woman who is a reporter, photographer,

or other legal entity existing under or

editor .

authorized by the laws of the United States or any state."
Nebraska defines the newsperson as

and any partnership .

.

»!

.

. any individual,

. or other legal entity existing

under or authorized by the law of the United States, any

state or possession of the United States, the District of
Columbia, the Commonwealth of Puerto Rico, or any foreign

country. ,.15

Bodies before which the privilege may be invoked
(in the defeated West Virginia legislation) are "any
state proceeding, including a grand jury or pre-trial

“^Gordon, p. 46.

l^colcord, p.

7.
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proceeding."

Privilege is qualified by Sections 4 and 6

following, but otherwise applies to "information or the

identity of a source of information received or obtained

by him in his capacity as a newsman” (§3[a][3]).
Lightman probably would not have been protected
under the West Virginia Act since he had not identified

himself as a reporter.
Section 3[a]£4J makes no distinction between civil

and criminal cases, contrary to the guidelines quoted
above.

Exemptions to privilege are information and identity

not received in a newsman capacity (§3 [a][4][1].

Exemptions,

(§3[a] [4] [2] [a] [c]), attempt to balance First Amendment
protection against the needs of the judicial system.

Two

(b) affirms that information that can be obtained elsewhere

will not outweigh First Amendment claims.
Section 3[a][5] provides stay of proceedings for

judicial review in any court modification or refusal of
privilege.

Section 3[a][6] would seem to erode libel law:
Sections three and four of this article shall
not be available to a defendant in a defamation
suit with respect to the source of any allegedly
defamatory information when such defendant asserts
a defense based on such a source.

The law would have made explicit what had before

been questionable.

One federal appeals court would not

allow disclosure of sources until plaintiff had found in
non-confidential files and sources evidence to indicate
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doubt of the veracity of defendant's sources or the
accuracy of his reports.

On the other hand, the New Jersey

courts have ruled that a "refusal to disclose sources re
quires a surrender of the defense of privilege. ,.15

An appended note says, "The purpose of this bill is
to establish a newsman's privilege to refuse to testify or

identify his sources of information.
on the use of this privilege.

Limitations are put

11

Undoubtedly the limitations of the bill caused the
press to oppose it, but beyond the shortcomings of this
particular piece of legislation is the concern that

tampering with the First Amendment is a dangerous thing to
do.
Charles R. Cline, director of the West Virginia

Press Association at the time the bill was introduced, said:
"I'm not sure that a bill could be written to satisfy the

press .

Reporters operate in many gray areas--if you start

cataloging areas where they are protected, you close other
areas. ..16

J. D. Maurice in commenting on shield laws referred
to the two current schools of thought concerning the need

for legislation to protect the confidentiality of news-

person's sources: "One, that they're essential.

The other,

to which I now lean, is that shield laws--as protective as
they might seem at first glance--in the long run are subject

■^Telephone conversation, November 6, 1979.
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to even further regulation by the court or by the bureau

cracy .
!t

I feel that our best protection still lies in the

clear and naked language of the First Amendment.

If you

seek to amplify that or refine it in subsidiary legislation,
we could exchange the frying pan for the fire. ,.17
Maurice says he would prefer to see how shield laws
work before going "all out" for shield legislation:

"If

it can be implemented and defended, there is no better

shield than the First Amendment.

11

Both Maurice and Charles

Connor expressed fears that "tinkering" with the First
Amendment might lead to "a maze of regulations. ,.18

The shield-laws - are-essential position stems from

the Caldwell-Pappas-Branzburg decision--when the U.S.
Supreme Court ruled that the First Amendment does not grant

1 7 Personal interview with Maurice and Connor,
November 8, 1979.
Two recent Charleston shield cases involved The
Charleston Gazette.
In the first case, Rick Steelhammer
and Andrew Gallagher were held in contempt for refusing to
testify during a hearing for leaders of a wildcat coal
strike in 1975.
(Rosalie Earle, "2 Reporters' Contempt
Case to be Reheard by All Judges," The Charleston Gazette,
December 15, 1976, p. 12D.) Subsequently, the contempt of
court citation against the two reporters was upheld by the
U.S. Fourth Circuit Court of Appeals in Richmond, Virginia.
Six-months jail terms were vacated. ("Jail Term Vacated for
Two Reporters," The Charleston Gazette, September 2, 1979,
p. 8B.) In the second case, Gazette columnist Fannie Seiler
wrote about a scandal in the West Virginia Department of
Employment Security. Subpoenaed, Seiler at first refused
to appear, and at a second hearing, appeared but refused
to testify. The commission moved to squash its own sub
poena.
(Ann Hughey, "Gazette Reporter Not Forced to
Testify Before State Panel," The Charleston Gazette,
January 4, 1979, p. 5A.
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newspersons a privilege to withhold information from
grand juries--and the activity following it [described
earlier in this chapter]. 19
The second position, favored by the Charleston news

men interviewed for this paper, has been succinctly stated

by John Knight, Pulitzer Prize winner for editorial writing
in 1968:
The more I study this question, the more I am
persuaded that, since the First Amendment has
nurtured the freest press of any nation, reporters,
editors and publishers should not petition Congress
but rather continue to contest all erosions of
press or public freedom and be prepared to defend
their convictions at any cost.20

SUMMARY:

The use of subpoena power in the early

seventies led to the enactment of shield laws in many
states , but an attempt to pass a limited shield law in West
Virginia in 1974 failed.

Local journalists are reluctant

to support shield law legislation because they feel the

First Amendment provides ample protection and the passage
of laws will diminish that protection.

Other problems are

the resistance of judges to shield legislation and the

difficulty of drafting shield laws without loopholes.

Nebraska has drafted a model shield law that has absolute
Fred C. Graham and Jack C. Landau, "The Federal
Shield Law We Need," Readings in Mass Communication: Con
cepts and Issues in the Mass Media, Michael C. Emery and
Ted Curtis Smythe, eds. 3rd. ed. ^Dubuque, Iowa: Wm. C.
Brown Company Publisher, 1977), pp. 139-149.
20Knight, "Shield Law for Newsmen: Safeguard or a
Trap?" Readings in Mass Communication, p. 151.
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protection against revealing confidential sources, and it

defines the newsperson and the media subject to protection.

Guidelines evolving from court cases are perhaps more influential in shaping privilege than state statutes.

Chapter 4

LIBEL
If the reporter has an occupational hazard, it is

libel.

He works under pressure of deadlines, admonished by

his peers and his publisher to be careful and exact.

Be

cause he has a responsibility also to be fair, he must often

resort to soul searching as well as precedent searching when
he writes.
Keeping up with precedent has not been a simple

matter over the past fifteen years.

Before 1964, and the

New York Times Co. v. Sullivan decision, West Virginia re-

porters were guided by state statute in seeking to avoid
defamation (See Appendix B.).

The Sullivan decision had the

effect of bringing libel under the First Amendment with a
consequent limiting of state laws.’1’

In this landmark case--the first of a series of
decisions that changed the face of libel for reporters--L.

B. Sullivan, commissioner of public affairs for Montgomery,
Alabama, brought suit on the grounds that he was libeled
by an advertisement which appeared in The New York Times on
March 29, 1960.

The advertisement contained a number of

ijoel M. Gora, "Libel and Invasion of Privacy," The
Rights of Reporters: An American Civil Liberties Union
HankbooR-(New York: Avon Books/A Discus Book, T?74) , pp.
169-228.“
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untruths, and--because the newspaper had in its files information which refuted the errors--Sullivan sought damages
for malice.

Sullivan won in the lower court and the verdict

was upheld by the Alabama State Supreme Court.

The U.S.

Supreme Court reversed the decision:

The constitutional guarantees require, we think,
a Federal rule that prohibits a public official
from recovering damages for a defamatory falsehood
relating to his official conduct unless he proves
that the statement was made with "actual malice"-that is with knowledge that it was false or with
reckless disregard of whether it was false or not. 2

With this judgment the Court "formulated a new
First Amendment limitation on the ability of state courts
to award libel damages to certain individuals. .,3

The

"certain individuals" were public officials and the new
standards were "actual malice," and "reckless disregard."

As defined by the Court, public officials are
"'those persons who are in a position significantly to in-

fluence the resolution of those issues. .
sponsible for government operations .

.

. Those re

. those among the

hierarchy of government employees who have, or appear to

the public to have, substantial responsibility for or
,.,4
control over the conduct of governmental affairs.
2New York Times Co. v. Sullivan, 3 76 U.S. 254
(1964) , cited by Art Spikol, "The Libel Belt II," Writer's
Digest, September 19 79 , p. 8.
3
Harry M. Johnson, "Publishing Law: Libel and the
Magazine Publisher," Folio, December, 1976, p. El.

Rosenblat y. Baer, 383 U.S. 75, 85 (1966), cited
by Gora, p. 184.
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Under this definition, persons at the lower levels
of government would seem to be excluded from the rule, but

a later case, Gertz y. Robert Welch, Inc., defined a public
official as anyone who holds '"a renumerative government
position.

i 115

Behaviors construed as "official conduct" are "'anything which might touch on an official's fitness for
office.

! tl 6

The court has taken the position that anything

that affects the official's public life will affect his

private life as well, but that some areas of a public figure's

life are not of public concern.

The implication is that

"intimate marital or sexual 11 matters might be actionable.

7

"Actual malice" has been defined as knowing that a
defamatory statement was false but using it anyway with a

reckless disregard of whether or not it was false.

Most

libel cases involve "reckless disregard" which has been
described as "a high degree of awareness" of the "probable
o

falsity" of a statement.
Ill will toward a subject of a story does not show

$Gertz v. Robert Welch, _Inc., 42 U.S. Law Week 5123
(June 25, 1974), cited by Gora, p. 18 5.

^Garrison v. Louisiana, 379 U.S. 64, 76-77 (1964),
cited by Gora, p. 186)
7

Rosenbloom v. Metromedia, Inc. , 403 U.S. 29, 48
(1971), cited by Gora, p. 187.

&St. Amant y. Thompson, 390 U.S. 727 , 721 (1968) ,
pp.. 193-194.
cited by Gora, pp
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"actual malice" nor does bias.

It is a reporter's "attitude

toward the truth, not toward the plaintiff," that determines
if a reporter is guilty of actual malice.

If the reporter's files reveal that he had information that proved his story false, he may be found guilty

of actual malice.10
The Supreme Court has "indirectly indicated" that

negligence or carelessness in reporting is characterized by

the unquestioning acceptance of highly damaging assertions
from a questionable source, failure to check the facts of

the story against the news agency's files and disregarding
the subject's side of the story or refusing to hear itJ^

The Sullivan decision gave reporters much more lati

tude than they had previously enjoyed:

"In effect, certain

untrue defamatory statements were now given a constitutional
immunity against redress through libel suits and, during the

following decade, this new privilege for publishers was en-

larged. .,12
Significant gains were made with the Butts and

Walker decisions in 1967 and with Rosenbloom in 1971.

In

Associated Press v. Walker and Curtis Publishing Co. v. Butts ,
q

yGora, P- 195.
10Time, Inc. v. Hill, 385 U.S. 374 (1967), cited by
Gora, pp. 200-201.
^Gertz v. Robert Welch, Inc.; New York Times Co. v.
Sullivan; Time, Inc. v. Hill; Rosenbloom v. Metromedia, Inc. ,
cited by Gora, p. 203.
12 Johnson, p. El.

I

F
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"public official" was expanded to include "public figure,"
and after Rosenbloom, until 1974 and the Gertz decision, in-

eluded private persons involved in events of public interest. 13
The Gertz case ended a decade of judgments favorable
to the press with the court ruling that the "actual malice"

requirement no longer protected the reporter in a suit brought

by a private citizen.

Private persons, as distinguished

from public figures, are those who are not well known in the
community and who have not brought themselves to public attention in a controversy. 14

Those "private persons" were thereby placed back

under state libel laws and the states were

t!

limited by the

First Amendment only to the extent that they cannot impose

liability on publishers 'without fault.'"

Fault is gener-

ally thought to be negligence.^
The existence of injury and damages could no longer

be presumed.

The private person would have to prove that

the reporter acted negligently in printing the defamatory

statement, and in addition, prove that he was injured.
The Gertz ruling split the public figure into two
categories:

"all-purpose" and "special purpose. 11

In the

first group are those who are famous in general; and in the
second, those who are famous in certain matters.
13

Anything

Spikol, citing Walker and Butts, pp. 8-9; Johnson,
Spikol,
citing Rosenbloom and Gertz, p. El.
14Johnson, pp. El-2.
l^Gora, p. 171, citing Gertz.
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said about those in the first category is under the Times
rule.

Only statements relevant to the special

purpose of

the second group is under the Times rule. 16

The rule was applied in the Fi restone v. Time suit.

In 1976, a prominant Palm Beach socialite, whose divorce had

been well publicized, was awarded damages on the grounds
that she was not a "public figure" because she was not in
fluential and well known in society other than in her home

town , and she had not thrust herself forward to influence
issues. 17

The rules have continued to change to the disadvan

tage of the press.

Two 1979 Supreme Court decisions have

caused consternation in journalistic circles.

In Herbert v.

Lando, the thoughts and editorial

processes of members of the press were ruled open to ques
tioning (April, 1979).

In 1973, Herbert sued CBS, "60

Minutes" producer Barry Lando, CBS correspondent Mike
Wallace and the Atlantic Monthly in U.S. District Court for
libel.

Herbert had been portrayed as a liar in broadcasts

and magazine articles, and as a

to prove actual malice.

II

public figure II would have

Lando, questioned first, refused

to answer questions in five subject areas, including conelusions about choice of news leads to follow up, his beliefs about truthfulness of sources, and conversations
16Gora, p. 190, citing Gertz.

17Spi ko1 , p. 9.
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with Wallace about what should be included in the broadcast,
claiming First Amendment protection against disclosing the

editorial process.
The district court, in January, 1977, ordered Lando
to answer the questions.

In November, the U.S. Court of

Appeals in New York City reversed the decision.

Herbert

argued before the Supreme Court that libel plaintiffs could
not prove "actual malice" without exploring a reporter's

state of mind during the time he was making decisions about
what to publish.

In April, 1979, the Supreme Court ruled that the

First Amendment does not prohibit questioning of the thoughts
and editorial processes of members of the press, citing past
rulings as established precedent in such cases. 18

The second of the two decisions came in Hutchinson

v. Proxmi re (June, 1979).

In 1975, to disclose wastefulness

i n government spending, Senator William Proxmire initiated
II

The Golden Fleece of the Month Award."

Subsequently

Proxmi re's office announced--!n speeches, press releases,

newsletters, and radio and television interviews--that Dr.

Ronald R. Hutchinson, conducting "a study measuring latent
aggression through observation of how monkeys clenched their

j aws ," had won the award.

On the grounds that the state-

ments made about him were false, had damaged him
1 ft

1 "Editorial Processes Are Opened," News Media &
The L aw, Published by the Reporters Committee for Freedom of
the Press, May-June, 1979, p. 2.
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professionally, and that he was a private individual,
Hutchinson sued.

A U.S.

district court dismissed the complaint.

When Hutchinson appealed to the U.S. Court of Appeals, the

Court ruled that Proxmire was protected by his function as
a federal legislator in the materials that emanated from

his office.

His appearance on a television show with the

same announcement was not protected.

The suit was dis-

missed, however, because Hutchinson was found to be a public
figure and his suit did not show actual malice.
Hutchinson asked the U.S. Supreme Court to review
claiming that he was not a public figure. 19

On June 26, 1979, the Court ruled eight to one that
members of Congress may be sued for libel for statements

they make in news releases or newsletters to constituents.
II

They also ruled that persons receiving public funding are

not necessarily 'public figures' who have to meet more
,.20
stringent standards of proof when they sue for libel.

On the same day, the Supreme Court ruled, again

eight to one, that persons charged with crimes also are not

necessari ly "'public figures'" under libel law.
The press saw these decisions as another step toward

weakening of the press: "‘These decisions will encourage

19,, Justices May Change Libel Rules for Public
0 f f t c i a T s',11 News'Media '& The Law, p. 49.
9Q

Richard Carelli, "Court Clears Way for Libel Law
"
The
Charieston Gazette, June 27 , 1979 , p. 5A.
Changes ,
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harassing libel suits and will discourage publishing news
about public events. , ,,21

Justice William Brennan charged the media with
"overreacting to certain Supreme Court decisions."

He cited

in particular the CBS (Herbert y_. Lando) case that raised
the issue of disclosure of a reporter's state of mind.

The

Justice regretted the "outpouring" of "scathing criticism"

from the press.

The criticism was out of proportion to the

injury received, the Justice said.

He recommended a more

thoughtful approach and more careful rhetoric.
might have to recognize

II I

Newsmen

. . that the press, like other

institutions, must accommodate a variety of important social
interests. . .,22

In view of the new directions being taken by the
Supreme Court, the reporter is understandably uncertain
about the new rules of libel and how he can protect him-

self without becoming too cautious.
As a first step, perhaps he should keep in mind the

definition of libel.

Traditionally, libel has been defined

as a published statement that defames someone.

Gora offers

a broader definition:
21

Carelli, quoting the Washington-based Reporters
Committee for Freedom of the Press.
^United Press International (U PI) , "Media Over
react, Justice Says," The Charleston Gazette, October 18,
1979 , p. 2A.
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Defamation is rather that which tends to injure
'reputation' in the popular sense; to diminish the
esteem, respect, goodwill or confidence in which
the plaintiff is held, or to excite adverse, derog
atory or unpleasant feelings or opinions against
him.
It necessarily, however, involves the idea of
disgrace. . . .23
The Gertz decision, requiring proof of actual dam-

ages, minimized many of the differences between libel and
slander, but libel is written, slander is spoken.

Broad-

casted defamatory statements made from a script are libel,
while those extemporaneously spoken are slander. 24

Three elements are necessary to libel: publication,
identification and defamation. 25
There are statements that are automatically (per se)
defamatory under traditional common law.

To say a person

is unchaste, or has a loathesome disease, or is insane, or

guilty of criminal conduct, or exhibits behaviors or attrib
utes that are incompatible with the proper conduct of his
it
business , profession, or public office is libel per se.

Libel

26

er quod includes defamatory statements that

on the surface are not libelous, but become so when

23Gora, p. 172, quoting Dean William L. Prosser,
Law of Torts (4 th ed., 1970), p. 739.
^Gora, pp. 174-175.
25Spikol, "The Libel Belt," Writer 1s Digest, August
1979, p. 7.

26David McHam, "Libel," Law and the Press in Texas :
A Handbook for Journalists, 3rd ed. (n.p.: Texas Associa
tion of Broadcasters, Texas Daily Newspaper Association,
Texas Press Association, 1978), p. 40; Gora, p. 172, citing
Prosser, pp. 757- 58 and Arthur B. Hanson, Libel and Related
Torts (ANPA, 1969), pp. 26-29.
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additional facts are considered.

The statement may appear

to be harmless while being ’’obliquely defamatory. ”

The

injured person may have to prove actual damages as well as
carelessness in such cases. 2 7
Legal responsibility rests with everyone involved

with libel--from the reporter to the publisher.

28

Quoting a defamatory statement is no defense unless

the quoted statement was privileged or the statement was
quoted from a reliable source such as a news service. 29
Using the words ’’alleged” and ’’reportedly” has some
value.

Charleston Gazette editor Don Marsh says the word

’’alleged” is one that he uses often:

”1 didn’t in the past--

I thought it was just superfluous, but a lawyer whom we con

. has shown me a number of court decisions that
„30
show ’alleged’ to have some legal meaning.

sult

.

Gora says omission of the words does not amount to
recklessness.

According to the Supreme Court, there is a

’’difference between reporting what someone has done and

describing what a person or agency has said about what someone has done. u31

Z^McHam, p. 41; Gora, p. 175.

28rGora, p. 177.
29
uora, p. 178.
^Personal interview, Charleston, West Virginia,
July 9, 1979.
31„Gora, pp. 199-200, citing Time, Inc, v. Pape, 401
U.S. 279 (1971), at 286.
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Another source warns that the belief by "uni nformed

newspeople" that quoting someone absolves them of blame

isn't true:

II

If defamatory statements are made, anyone who

i s a party to the publication and communication may be
responsible in that they may be named defendants in a libel
action. ,.32
Living persons only may be defamed, unless defaming

the dead harms the living.

defamation.

Corporations can be sued for

"Whether unincorporated associations can be

sued is unsettled."

Government and its agencies probably

cannot be libeled. 33
The reporter is not without defenses.

a libel suit may be absolute or partial.

Defense in

Absolute defense

carries no liability and is based on truth and privilege.
Absolute privilege is quoting government officials and

judicial proceedings; qualified privilege exceeds purpose

or improper motives.

Partial defenses consist of mitigating

factors, such as a plaintiff with an unsavory reputation,

whether the reporter was working against a deadline with no
time for a thorough check, or if the reporter has communi34
cated with the plaintiff over the matter.

3^McHam, p.43.
33Gora, p. 175, citing Bon Air Hotel Inc, v. Time,
Inc., 426 F. 2d 858 (5th Cir. 1970); Garrison v. Louisiana,
379 U.S. 64 (1964); Rosenblatt v. Baer, 383 U.S. 75 (1966) .

34„Gora, pp. 178-179.
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In West Virginia, absolute privilege is "practically limited to legislative, judicial and quasi-judicial
proceedings and other acts of the State." 35
For qualified privilege, the publication must be

limited to "parties to whom he [the reporter] owes a duty,

or to parties who may be concerned with him in the protec*7 £

tion of a legitimate interest.

Abuse of a qualified privilege destroys the
privilege. 37
Truth as an absolute defense is not always absolute

in some states, West Virginia among them.

The Constitution

of West Virginia, Article 8, reads:
In prosecutions and civil suits for libel, the
truth may be given in evidence; and if it shall
appear to the jury that the matter charged as
libelous is true, and was published with good mo
tives, and for justifiable ends, the verdict shall
be for the defendant.
Truth is not enough--it must be justified by "good

motives" and worthy causes.

"Fair Comment" is a defense for libel.

Literary

criticism may be hostile without penalty, but the critic
3 $Porter v. Eyster, 294 F.
by Michie's Jurisprudence, p. 341.

(2d) 613 (1961), cited

3 & Porter y. Eyster.

S.E.

^England v. Daily Gazette Co., 143 W.Va. 700 , 104
(2d) 306 (1958).
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must truthfully report content or facts about the work.
Opinions expressed about people or events of public interest are not libel and they need not be factual if the reporter believes them to be. 38

The subject matter of "fair comment" must be of

interest to the public.

Editorials, reviews, letters to

the editor, sports reporting and advertisements employ
Tt
fair comment. ,.39

Reply and consent is a defense for libel.

An ex

ample of consent is what a person says about himself know
ing that it might be published.

Reply is a form of consent.

If, for example, two people are engaged in a controversy,
the reporter may obtain replies to charges made by the
40
The replies are tacit consent.
other.
Or a newspaper publication which is under fire or

feels that it might be in the wrong may run a letter in
41
the letters - to-the-editor column.
For example, the complainant had written to

Charleston Newspapers complaining of the graphic photo-

graphs made minutes after the accident to his elderly

father occurred.
38 „

The photograph was used a second time, "in
TOO

Gora, p. 182.

3Q

McHam, p. 46.
40.,
„
McHam,
p. 45.
^■'’Spikol,

"Libel Belt II," P- 10.

1
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conjunction with a totally unrelated article" one day after

the death of the father.

With the letter to the editor

was an admission from the newspaper that it was an error in

judgment to run the picture a second time and that Charleston
Newspapers apologized for doing s„ o. 42

Correction is one form of partial defense, but it
should be done only after review by a lawyer.

It may make

thi ngs worse instead of better if improperly worded.

should never be termed a retraction.

It

An editorial s taf f

should treat any complaint of libel with courtesy and con-

cern.

Failure to do so may be damaging.

"At no time, how-

ever, should an employee agree with complainant that a
published defamation is grounds for a libel action."

Cor

rections should be offered only when facts are incorrect
43
and in the absence of a defense.
Generally, a reporter should be concerned with the

statement--!s it obviously defamatory?

With the person--

is he or she a public person?

With the truth of the state

ment--can it be proven false?

Was it made with actual

malice in the case of public persons, or carelessly in the
case of private individuals? 44 Beyond that, he should be

concerned with being fair.

A good rule is to ask himself

if he would want the statement made ab.out himself.
42

Samuel R. Moore, Jr., 1etter-to-the-editor,
Sunday Gazette-Mail, Oct. 14, 1979, p. 3E.
43°McHam, p.
47.

44Gora , P. 171.
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Suits for libel may be filed in either the state or

federal courts.

Most defamation cases are decided through

summary j udgments.

The defendant turns his files over to

plaintiff, makes key people available for depositions and
after the "evidence" has been weighed, moves for summary

judgment on the grounds that the plaintiff cannot justify
taking the case to trial.

Compensatory or general damages are available for

the intangible damage to good name and reputation.

Special

damages are awarded for tangible damage, such as the loss

of a job or business.

Punitive or exemplary damages are
awarded for gross carelessness or malice. 47
In West Virginia, the statute of limitations on
libel has been established by court decision as one year.

48

Marsh says that he doesn’t worry a lot about libel
!t

for anybody can be sued for libel.

!t

The fear of libel

has not inhibited the Gazette in running a story on most
things , he says:

11

On the condition that we can document

You've just got to take your
,.49
chances --you' ve got to make the assessment.

what we say and we're fair.

The Gazette was named defendant in two libel suits

45~Gora, pp. 171-172.
46rGora, pp. 194-195.
4 7zMcHam, p. 48.
4 8 Cavendish v. Moffitt, W.Va., 5 Med. L. Rptr. 1176,
April, 1979.
^Personal interview, July 9, 1979.
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filed in county courts in October, 1979.

Former Kanawha

County Prosecutor Cletus Hanley filed a suit in Fayette
Circuit Court asking for three million dollars in damages.
The complaint was based on two editorials and a cartoon
published while Hanley was still in office.

The other suit

was filed in Mingo Circuit Court and asked for $200,000 in

damages.

James Haught, investigative reporter for the

Gazette, was named as a co-defendant.
T.

The complainant,

I. Varney, was the subject of a report on political

patronage in which the statement was made that "Varney was

known for controversial political involvements while a
probation officer. „50

In February, 1975, the West Virginia Supreme Court
upheld a libel verdict won by James M. Sprouse against the

Charleston Daily Mail.

The court upheld an actual damages

award of $250,000, but threw out punitive damages of
$500,000 awarded by the lower court.

The case was the re-

suit of the 1968 election campaign in which Sprouse ran for
governor.

The Daily Mail had used on the front page a story

about enormous profits in a land deal involving Sprouse.

Sprouse said all of the stories were generally false.

The

newspaper had relied upon statements of individuals and a
surface investigation for validity of the story.

Two of

the top men in Arch Moore's campaign, Sprouse's opponent,
50"Charleston Gazette Named Defendant in Two Libel
Suits ," Charleston Daily Mail, October 29, 1979, p. 10A.

I
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had brought the story to the editor of the newspaper, Bob
Mellice. 51
J. D. Maurice, contributing editor of the Charleston
Daily Mail, says that in his judgment the shifting of the

courts from the broad latitude given the press in Times v.
Sullivan to the narrower interpretation of Gertz was the

reason for the Supreme Court’s ruling in the case .

In

other words, when the story was printed in 1968, the Daily
Mail was operating under the Times ruling, but by the time

the case got to court in 1975 , it was heard in the climate
of Gertz. 52
Charles K. Connor, Jr., executive editor of the Daily

Mail, says his staff tries to be very careful about libel and

its potential dangers.

"We try to be as objective about

stories as possible, and we have the policy of correcting as
soon as we discover that we are in error and apologizing for

it.
"These suits are costly--they're not only costly in
terms of money, but they tie up your time and they’re a
"And you know, we don't want to get
„53
into suits and we certainly don't want to libel anybody.

hassle," Connor said.

51 Herb Little, "Sprouse Libel Suit Against Mail
The Charleston Gazette, February 5, 1975, p. 6A;
Upheld," ___
John G. Morgan, ! t Sprouse Testifies His Profit; on Land Deal
27, 1973, n. pag.
J
Only $13,000," The Charleston Gazette, June

5 2 Personal interview, Charleston, West Virginia,
November 8, 1979.
53 Personal interview, November 8, 1979.

63
Maurice said he worries about the effect that fear

of libel suits will have on editors' decisions:

"Libel suits

are on the rise and in the operation of a newspaper they are

certainly chilling."

He said he believes they [Daily Mail
editorial staff] are more careful than they used to be. 54

"That's true," Connor said.

"We get a questionable

story and the reporter will alert a city editor to it.

The

city editor will bring it to the editor and we'll all go

over it and if it's still questionable in our minds, we'll
call our attorney to see what he thinks about it.
"They [lawyers] are ultra cautious--more so than we
wish to be in the operation of a newspaper.

heed their advice--up to a point.

But we usually

If the attorney recommends

one thing and we feel strongly another way, we may take it
to the publisher of the paper and say, 'Hey, we think this

ought to be out--this information,' because we identify

ourselves with the public's right to know.

It's not just

our First Amendment--it belongs to the people--and we want
to be defensive about that.

So, sometimes it gets into a

weighty decision under the pressure of trying to get into
print with a story first as a good newspaper should try

to do. .,55

SUMMARY:

Prior to 1964, libel was regulated by

54 Personal interview.
55Personal interview.
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state statute, but the Times v. Sullivan decision of that

year brought libel under the First Amendment.

A public

official could no longer recover damages for a defamatory

falsehood unless he proved "actual malice" or "reckless
disregard."

Over the next decade, court rulings were

generally favorable to the press, adding "public figure"
to "public official" and from 1971 to 1974, included a

"private figure" involved in events of public interest as

well.

With Gertz y. Robert Welch in 1974, the private per-

son was placed back under state statute.

Protection from libel damages continues to be
narrowed with two important decisions in 1979.

In Herbert

v. Lando, the thoughts and editorial processes of reporters
were ruled open to questioning, and in Hutchinson v. Proxmire,
the Supreme Court held that Proxmire was not protected by

his function as legislator in the release of damaging state

ments from his office, that people receiving public funding
are not necessarily public figures and--in another decision
that same day--that people charged with crimes are not
necessarily public figures.

The careful reporter will remember the traditional

definition of libel and keep abreast of the frequent changes
in the regulation of libel.

Libel suits are expensive, not

only in terms of money, but in time and energy.

Those who

have experienced libel suits say they have a chilling effect

on the dissemination of news.

Chapter 5
THE RIGHT OF PRIVACY

As freedom to publish the truth was expanded for
journalists, the people's need for privacy was keeping pace.

Government misuse of power, computer record-keeping capabil-

ities, and the growth of population with its loss of space

made people value seclusion and claim a right to privacy.
The right of privacy is not guaranteed by the Bill

of Rights.

U.S. Supreme Court Justice William 0. Douglas

sought to establish that the Constitution guarantees the
right of privacy through "penumbras" stemming from the Bill

of Rights.

Although not explicitly stated, the right of

privacy, he argued, was inherent in the First, Third, Fourth,

Fifth and Ninth Amendments.
The argument of Justice Douglas did not elicit wide-

spread agreement.

In 1973, the U.S. Circuit Court of Appeals

of Cincinnati, Ohio, reversed a decision of a lower court on

the grounds that the constitution does not guarantee a right
of privacy.

Noting the opinion advanced by Justice Douglas,

the court, nonetheless, said First Amendment rights of free

Griswold et. al. v. Connecticut, 381, U.S. 479, 85
S. Ct. 1678, 14 L.^Ed.-Id 510, cited by William E. Francois,
Mass Media Law and Regulation (Columbus: Grid, Inc., 1973),
pp. 98-132.
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speech and free press, which are explicitly defined, outweigh privacy rights which are not.

In the vacuum left by lack of clear constitutional

protection, state courts and state legislatures responded
to the growing clamor for privacy with hastily written laws
that restrict press access to public records.

The press ,

with good reason, became increasingly alarmed.

One spokesman warned,

11

. . the danger is that as

laws are enacted in the name of shielding the public, the

rights of Americans to have a free press will be diminished.
Inevitably the winner is not the public but those who look

with favor on secret government. „3

Subsequent events tended to prove his fears.
Hawaii passed a privacy act that permitted the closing of
arrest records until conviction.

It took nearly a year to

get the act repealed.
In Oregon, in 1975, legislation closed most criminal

records to everyone except law enforcement agencies and
defendants.

The law neglected to spell out the exceptions,

and as a result police officers could reveal only that a
crime had been committed.

They could not say who had been

arrested, charged, tried, convicted, sentenced or released.
^Cantrell v. Forest City Publishing Co., cited by
Francois, pp. 105-106.

3Paul Clancy, "Privacy and the First Amendment,"
Freedom of Information Foundation Publication, No. 5
(Columbia, Mo.: Freedom of Information Foundation, March,
1976), p.
P- 2.
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As a result, one county jail was "j ammed" within twenty-

four hours.

No one could be notified that the arrested

were

Consequently, no one could get them out.

A

special session of the legislature was called to repeal the
law four days after it went into effect. 4

Houston, Texas, a city that previously had made all

criminal offense records available to the press, closed
criminal offense reports and records.

The Houston Chronicle

sued to have the records reopened on the grounds that libel

and invasion of privacy damages are available when a subject

feels damaged by the press and Houston police could not make

such judgments.

The Texas Supreme Court ruled on April 28,

1976, that "the front page of offense reports and administrative reports such as showup sheets must be available

for inspection.

The court refused to allow inspection of

arrest records. ,.5
West Virginia was not one of the states to pass a

privacy law, nor has the attorney general rendered an opin
ion on privacy. 6
But the problem is one that West Virginia's press

4

Paul Clancy, p. 32.

^David McHam, Law and the Press in Texas, A Handbook
for Journalists, 3rd ed. , published by Texas Association of
Broadcasters, Texas Daily Newspaper Association and the
Texas Press Association, 1978, p. 56.
^Based on a review of an in-office index, Attorney
General's office, and reported in a telephone conversation
with Joe Prudish of that office, October 4, 1979.
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must grapple with.

Charleston Gazette editor Don Marsh

said invasion of privacy is one of the areas that now con1t

cerns him:

Invasion of privacy seems to be a new kind of

libel law--the damages are as great."

In the past, Marsh

says, they [Gazette editorial personnel] had worried about
libel and not about invasion of privacy:

"We are no longer

sure what we can safely write about a private person.

example:

"You're a private citizen.

TI

For

There's a whole set of

circumstances that we're going to be in some difficulty if

we write about your affairs--not only sexual matters, but

the fact of your business or your background or that you
were arrested in 1932 for breaking a law--even though it
might be appropriate in our minds to do so. „7
The fear expressed by Marsh is shared by other

j ournalists:

There is a real problem emerging for journalists
having to do with the concept of privacy, Privacy
is one of those warm, cuddly words; people say,
about privacy,, you can't have too much of it. But
a vague term, almost impossible to
privacy is also
;
define.8
Reflecting the universal concern that people were
losing their right to be let alone, a privacy act was

passed at the federal level in 1974 (See Appendix H.):
7 Personal interview, Charleston, West Virginia,
July 9, 1979 .

S"The New Obstacles for Journalists, it an interview
with Fred Graham, The Center Magazine, Vol. XII, No. 4,
July/August, 1979, p. 44.

69
This law grants individuals access to their
own records and provides a mechanism for correcting
those records.
It requires government agencies to
maintain correct records, to inform record subjects
about their authority for collecting information
and its uses, and to protect those records from
unauthorized access. . . . The Privacy Act was a
congressional response to the public's fear of
governmental overcollection and misuse of personal
data.9
It was the misunderstanding of the intent of this
act that caused state legislatures to rush into over-re

strictive legislation.

The act specifically exempts those

access rights granted under the Freedom of Information Act.
Properly interpreted, it is not a threat to the press. 10

Rather, it is the state privacy statutes and
judicial decisions over the years that have developed the

concept of invasion of privacy which the reporter must in
creasingly be concerned about.
The conflict between America's press and privacy

began with an attack on the press by Samuel Warren and

Louis D. Brandeis in an article written for the Harvard
Law Review in 1890.

They charged the press with making

gossip a trade from which an advancing civilization sought
retreat in the form of solitude and privacy.

The right of

^William H. Harader, "Interface of FOI and Privacy
Acts," Freedom of Information Center Report, No. 71
(Columbia, Mo.: School of Journalism, University of Missouri,
May 1977), p. 2.
^^Harader, p. 1.

11Joel M. Gora, "Libel and Invasion of Privacy,"
The Rights of Reporters: An American Civil Liberties Union
Handbook (New York: Avon Books/A Discus Book, 1974), pp.
169-218.
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privacy was not without limitations.

Public or general

interest would outweigh an individual’s right to privacy.

Those who sought public notice could not claim the right.

Matters privileged under libel and slander laws would be
privileged under privacy rights.

Consent would nullify the
right, but truth would not diminish it. 12

A New York Civil Rights law in 1903 was the first
statutory protection in the United States for the right of
privacy. 13 Justice Brandeis reaffirmed his belief in the
right of privacy in a dissenting opinion in 1928, claiming
the Constitution conferred the 11 right to be let alone. .,14
(Justice Douglas would elaborate on this claim in his

"penumbra" opinion in 1965 [See page 64, this paper.], and

the Privacy Act of 1974, Section 2 [4], acclaims "the right

of privacy is a personal and fundamental right protected by
the Constitution of the United States.")

By 1960, when Dean William Prosser described the

right of privacy as "four distinct torts, not one," there
were more than 300 privacy cases on record from which to

draw his conclusions.

Prosser wrote:

The law of privacy comprises four distinct kinds
of invasion of four different interests of the plain
tiff, which are tied together by the common name, but
otherwise have almost nothing in common except that
each represents an interference with the right of
the plaintiff . . . "to be let alone. "15
" ’’
12r,Francois,

P- 100.

14 Francois,

P- 104.

13Francois, pp. 101-102.

•^"Privacy," California Law Review, Vol. 48,
August, 1960, pp. 388-89, cited by Francois, p. 106.

71
The four torts described by Dean Prosser are:

1.

Intrusion upon seclusion or solitude, or
into private affairs;

2.

Public disclosure of private embarrassing
facts ;

3.

Publicity which places a person in a false
light;

4.

Appropriation, usually for commercial gain,
of a person's name and likeness.

A Reporter is rarely concerned with appropriation
for commercial advantage, but the other three elements must
be reckoned with.

Intrusion is more a matter of the way a

reporter collects news, such as evesdropping or wiretapping,
or being where he has no right to be--perhaps under false

pretenses--or behaving in an offensive way.

The "false

light" invasion is where libel and privacy overlap.

Both

false light and disclosure involve publication and "by
virtue of that fact, First Amendment protections are more

available than with .

. intrusion. .,17

Truth is a defense for "false light" claims.

News -

worthiness, defined as the public's right to know depending

on the "social value" of the communication, the extent of
intrusion and the degree of consent to public notice, may
18
outweigh the individual's right to privacy.
Current embarrassing or distressing facts--as long

16nProsser, cited by Francois, p. 106.
17Gora, p. 205.
■^Gora, p.

207.
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as they are not intimate--may be reported if they are news-

worthy.

Facts from an individual’s past may be reported if

the subject once sought notority-- even if out of sight for

years--if he is of current public interest.

On the other

hand, notice given to a mistake with the subject seeking

anonymity and a fresh start may not be defensible.19 The
California Supreme Court wrote that in Hill v. Time, TInc., 20
the U.S. Supreme Court cited twenty-two cases in which the

right of privacy gave way to public interest, but seventeen
of these were recent cases .

The First Amendment would pro

tect subjects of crimes of current interest, but the court

doubted that "'identification of the actor in reports of

long past crimes usually serves little independent public
purpose. ,.,21
Access to criminal records has been increasingly

curtailed, according to Clancy.

The writer quotes Thomas

Emerson of Yale, who speaks in defense of open criminal
records:

It doesn't seem to me that arrest records ought
to be concealed within the definition of privacy.

19rGora, p. 215.
2f)
Hill v. Time, Inc. was the 1967 case in which the
U.S. SupremeCourt
Supreme Court,, by plurality opinion, "expanded the
conditional constitutional privilege of Times-Sullivan to
protect the news media from an invasion of privacy lawsuit
resulting from the publication of nondefamatory falsehoods. 11
(Francois, p. 112).
21cFrancois, p. 117.
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I don't think that's the kind of privacy that should
be protected.
If the individual has done something which is a
public offense, then it puts it in the realm of
public information, and even though it's something
a person may not want to be known, that really is
not the test.22
Clancy concludes that the press is entitled to con-

viction records, records of court proceedings, police
blotters, and criminal records, including arrest.

He ac

knowledges that some arrest records and convictions should

be sealed after they are no longer useful or when they are
unfair to a subject's rights.
The press is warned to be careful of the information

it obtains.

Many of the problems faced by the press in the

area of privacy were brought on by excesses and unfairness
in reporting.

Frequent disregard for the secrecy of the

grand jury process, attacks on community interests, failure
to report crime news fairly, such as not giving equal cover
age to the dropping of charges against someone who was

reported arrested, are ample reasons for the public to mis,
23
trust the press.
The press, of course, equally mistrusts the

public's--and the Supreme Court's--new attitude toward
"What it comes down to, then, is whether the

privacy :

press can continue to act in the public interest and, at the
h24
same time, serve the interest of the individual.
22Clancy, p. 16.

24

Clancy, p. 45.

23Clancy, pp. 42-45.
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SUMMARY:

The right of privacy, while not specific

ally guaranteed by the Bill of Rights, is--some claim--there

by implication.

With the world becoming more and more

crowded and the government collecting more and more informa

tion, the right of privacy is increasingly valued, leading
to enactment of a privacy law at the federal level in 1974.

Hastily written state privacy statutes have led, in some
instances , to excessive restriction.

Although West Virginia

has not passed a privacy law, local journalists express

concern that invasion of privacy is a "new kind of libel law.

The right of privacy has been described as "four distinct

torts, not one . "

They are :

(1) intrusion, (2) disclosure

of embarrassing facts, (3) false light, and (4) appropriation

for commercial gain.

It is in the "false light" tort that

privacy and libel overlap, and--as in libel--truth is a
defense.

Newsworthiness , degree of intrusion and consent

may outweigh the right of privacy.

Access to criminal

records has been curtailed as a result of legislation in
some states.

It is conceded that some arrest and conviction

records of long past crimes may be unfair to the subject,

but it is believed that the press is entitled to crime

records .

The press is warned to be careful of the informa

tion it receives, for carelessness in handling sensitive

matters has led to an atmosphere of misunderstanding and

mistrust.

It

I

Chapter 6

FREEDOM OF INFORMATION ACT

In response to the "individual's right to privacy,
the government's need for personal information, and the

public's right to know what government is doing," three

laws have been enacted at the federal level: the Privacy

Act, designed to make information less available from per
sonal records; and the Freedom of Information Act (FOIA)
and the open meetings law, both designed to make informa

tion about government more available.
FOIA became effective on July 4, 1967, replacing
Section three of the Administrative Procedures Act.

The

new act shifted the responsibility of showing why informa
tion should be made public from the person seeking it to

the government agency holding the information to show why
it should not be.
The objectives of the act were:

U)

that disclosure be the general rule, not
the exception;

CD

that all individuals have equal rights of
access ;

^William H. Harader, "Interface of FOI and PrivacyActs ," Freedom of Information Center Report, No. 71
(Columbia, Mo.: School of Journalism, University of
Missouri, May, 1977), p. 1.
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(3) that the burden be on the federal govern
ment to justify withholding documents, not
on the person requesting them; and
(4) that individuals improperly denied access
to documents have a right to seek injunc
tive relief in U.S. District Court.2
The act contained nine categories which exempted

information from disclosure.

Implicit was the intention

that release of information in these categories would be at
,.
. .
3
an agency's discretion.
The nine exemptions covered the following:

fl) Materials required by executive order to be
kept secret in the interest of the national
defense or foreign policy;
(2) The internal personnel rules and practices of
any agency;
(3) Matters excepted from disclosure by statute;
(4) Trade secrets and commercial or financial in
formation obtained from any persons and
privileged or confidential;

(5) Inter-agency or intra-agency memorandums or
letters which would not be available by law
to a private party in litigation with the
agency;
(6) Personnel and medical files and similar files
the disclosure of which would constitute a
clearly unwarranted invasion of personal
privacy;
(7) Investigatory files compiled for law enforce
ment purposes except to the extent available
by law to a private party;
2

Attorney General Ramsey Clark, Memorandum, 1967 ,
cited by William E. Francois, Mass Media Law and Regulation
(Columbus: Grid, Inc., 197b), pp. 142-143.
^Harader, p. 2.
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(8) Contained in or related to examination,
operating or condition reports prepared by,
<
on behalf of, or
for the use of any agency
responsible for the regulation or supervision of financial institutions, and;
(9) Geological and geophysical information and
data (including maps) concerning wells.4

These exemptions often served as "bones of conten-

tion" between those who sought information and those who

held it.

Government agencies often misinterpreted the ex

emptions, making it difficult or impossible to obtain in

formation.

The time lag between request and receipt of in

formation, plus the cost involved, made the act of little
consequence to the reporter who needs information in a
hurry. 5
In 1972, the House Government Information and

Foreign Operations Subcommittee (the Moorhead Committee)
held hearings concerning the matter of dissatisfaction with
FOIA.

Forty-one days of public airing of the matter con-

firmed noncompliance.

Methods used to evade the intent of

the act included exhorbitant copying and searching fees,

delays in replying to requests, and mingling unclassified
material

with classified material in a single folder in

order to claim national security.

Some agencies, it was said, felt their own regulations superior to FOIA and simply ignored the act:

Edward Karam, "The FOI Act Gets Teeth," Freedom
of Information Center Report No. 7 (Columbia, Mo.: School
of Journalism, University of Missouri, May, 1975), p. 1,
citing Title 5, U.S.C 552, Sec. 4(b).
^Karam, pp. 1-2.
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They say, well, that's our regulation. Some
of the agency officials just don't understand that
regulations are not the law; that the Code is the
law. . . . These individuals view information as
a capital asset . . . and they hate to disburse
their capital by releasing it.6
In 1973, the only Freedom of Information case to

reach the Supreme Court (Mink y. Environmental Protection
Agency (EPA) was instrumental in persuading Congress to

revise the act.

The decision was critical of the act and
of Congress for failure to rectify its mistakes. 7

The amended Freedom of Information Act (1974) became

effective February 19, 1975.

That day the Wall Street

Journal carried the following:
Officialdom is looking to its defenses. The
new law gives an agency 10 working days to make
its first response to a freedom-of-information
request, and some officials are preparing to fight
for every minute. They have decreed that the clock
doesn't start running until the letter reaches the
right desk; time spent lost in the mail room
doesn't count. To play the game, applicants are
asked to write "freedom o f~ information request"
on the outside envelope.®
Another delaying tactic was to demand from the re

quester a statement that he would pay searching and copying
costs in advance.

A request was to provide enough identi

fication for the material to be located without unreason
able searching.

Karam, p. 1, quoting James Kronfeld, counsel to the
Moorhead Committee, in Robert L. Saloschin, "Administering
the Freedom of Information Act: An Insider's View," None
of Your Business, eds. Norman Dorsen and Stephen Gillers
"(New York: Viking, 1974), p. 192.
7 Karam, p. 2. 8 Karam, p.7.
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Nonetheless, three months after its inception, the
amended act seemed to be working due to two major changes:
9
"in camera review of classifications and sanctions against

bureaucrats who capriciously withhold information. ,.10
Other improvements were required indices of certain

information, limited time for response, publication of fees,
and the segregation and release of non-exempt materials

from exempted materials.

Two exemptions, one (classified

materials) and seven (law enforcement information) were
re-written.

Exemption six, dealing with personal privacy,
was not changed. 11

The fact that the privacy exemption was not changed

coupled with the passage of the Privacy Act on the same
day, is seen as significant of Congressional intent.
Harader says the Privacy Act is quite clearly intended not
to interfere with FOIA.

It does not restrict release when

disclosure would be required under FOIA.

The problem for government agencies, according to

Harader, is one of

It

interpretation and persuasion. I!

Since

exemption six of the FOIA denies access "if release would
constitute a clearly unwarranted invasion of personal

privacy," the agency must decide to what extent release

9.m camera review: A private hearing in a judge's
chamber or a courtroom from which spectators are excluded
to examine classified materials to determine if withhold
ing is justified.

^Karam, pp. 7-8.
^Harader, P- 2.
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is unwarranted.

The need of the requester must be weighed

against harm to the individual if the information is re

leased.

Persuasion is an interagency problem.

Keepers of

the files are protective and may refuse to release the re

quested information.

Since other agency personnel may

handle the request, conflict that has to be settled by a
supervisor may arise within the agency.

The result is

delay.
The process of review, with its balancing of needs

and its frequent necessity for persuasion, takes time.
The requester can cut through some red tape if he under

The

stands the agencies' problems and follows the rules.

applicant is advised to know the law and the regulations
issued by the agency.

Specific requests for clearly

identified material sent to the proper office will be

handled more quickly.

"Be willing to work with government

officials, informally whenever possible to define requests
„12
and to compromise problems. .
West Virginia's Freedom of Information Act was

passed in 1977.

It opens with a declaration of policy,

acknowledging that the public has a right to know.
defines terms used in the act:

It

A "custodian" is the

official charged with administering a public body.

Person

includes any corporation, partnership, firm or association.

12

Harader, pp. 3-4.
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"Public body" means any public officer, agency, or depart
ment in government-- state to county to municipal--and any

other body funded by state or local authorities.
Every person has a right to inspect and copy any

record of a public body in West Virginia, provided it is
not expressly forbidden by Section 4 of the act.

The

custodian of such records must cooperate, furnishing
opportunities for inspection and copying during regular

working hours.

Requests for information must identify the

information sought and the custodian must, within five

days :

(a) furnish copies; (b) advise the person of the

time and place that he can make copies, or (c) deny the

The

request, giving a reason in writing for the refusal.

denial ends the responsibility of the custodian and the
applicant may seek

the Circuit Court.

!I

injunctive or declaratory n relief in

The public body may charge reasonable

fees for reproduction costs (§29 [B] [1] [3] ) .

CD

There are eight exemptions in section four:
trade secrets;

(2) personal records--such as medical

files--that would constitute an invasion of privacy unless

public interest requires it (In no case is an individual
to be denied access to his own records.); (3) examination

records for licensing, employment or academic;

(4) crime

records, including enforcement agency internal records and

notes ;

(5) information which is closed by statute;

(6)

records of undeveloped historic and scientific sites, or
gifts made with restrictions on usage, or where handling
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would harm the records; (7) records of agencies responsible

for financial institutions, except those records published

as required by law;

(8) internal memoranda and letters re

ceived or prepared by any public body (§ [B] [1][4]).

The act can be enforced.

If a person is denied the

right to inspect the public records of a public body, he
may seek redress in the Circuit Court in the county where

the record is kept.

The court may order the offending

agency to provide and reproduce the records sought.
burden of proof is on the agency.

The

The court may review

the controversial records in camera before reaching a
decision.

If noncompliance is found, the custodian may be

punished as being in contempt of court.

Proceedings

stemming from noncompliance must be assigned a hearing at

the earliest

practicable date (§29[B][1][5]).

Violators are guilty of misdemeanor, and conviction

carries a penalty of not less than one hundred dollars nor
more than five hundred or imprisonment for not more than
ten days or both jail and fine (§29[B][1] [6] .

(See

Appendix I for a copy of the act.)
West Virginia's FOIA ignores the question of access

to vital statistics records.

Arguments against disclosure

of these records include a person's basic right to privacy,
the risk of getting on "sucker lists," the privilege of

doctor-patient relationships, security aspects and the ease
of obtaining most of the information from other sources.

Arguments for disclosure include the people’s right
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to know what their government is doing.

The right of the

public to know outweighs the right of privacy.

Death

eliminates the right of privacy; therefore, death records
should be open.

Inspection of official records makes re

porting more accurate and the media have the right to say

what is news.
Access to West Virginia's Vital Statistics Records
is governed by West Virginia Code, Article-1-10-3, accord

ing to an employee of the Vital Statistics Bureau.

Direct

and tangible proof of relationship or legal appointment
is required for inspection.

The statute would come under

exemption five.

At this writing, a case under WVFOIA has been
initiated in Kanawha County.

Mrs. Pat Pappas, former

chairwoman of the Arts and Humanities Commission, is suing
Norman Fagan, commissioner of Culture and History, for

refusal to comply with her request for copies of financial
records. 14
Jane Theiling, consumer advocate, Charleston, is

attempting to pry from a Charleston optician contact lens

readings needed by a former customer of the optician.
The patient has moved to another state and the patient
1s

"Access to Vital Statistics Records," A Freedom
of Information Center Report, No. 9 (Columbia, Mo.:
[School of Journalism, University of Missouri], July, 1965),
pp. 6-7.
14 Richard Grimes, "Ex-Chairman of Arts Sues to Get
Records," Charleston Daily Mail, n.d., n. pag.
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needs the readings for comparison of changes over the
years.

The optician has adamantly refused to release them.

While the first major test of West Virginia's FOIA
probably will come with the Pappas-Fagan case, in which

Fagan has been charged with refusal to release financial
records of the Department of Culture and History to Mrs.
Pat Pappas, tests have been made on a smaller scale.

Don

Marsh, in his occasional column on "newspapering," said

of WVFOIA:

Because the law said that governmental records
cannot be kept secret, I realized an ambition of
at least ten years. The Department of Education
surrendered the county-by-county results of school
achievement scores. Before the law, the department
refused to part with them. The explanation was
that school superintendents in counties with low
scores would be embarrassed. 15
In this case, the law passed with good grace, and
if absence of complaint is a reliable indication of satis

faction , WVFOIA is a success.
SUMMARY:

The federal Freedom of Information Act

(FOIA) , designed to open government records, became effect-

ive July 4, 1967.

Nine categories of information were

exempted from disclosure.

These exemptions led to misin

terpretation by agencies reluctant to release information.

Failure of the act to achieve its objectives led to re
vision in 1974.

The revised act attempted to eliminate

problems by providing for in camera review, indices of
information, prompt response, publication of fees, and

15Don
Don Marsh,
Marsh, "Little Interest in Testing Law," The
Charleston Gazette, p. 6A, July 6, 1979.
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segregation of classified from non-classified materials.

Because the privacy exemption of the revised act did not

change, disclosure required by FOIA is seen as outweighing

the Privacy Act. Persons who seek access are urged to learn
the rules and work with the agency from which they seek in

formation .
West Virginia's Freedom of Information Act was

passed in 1977.

It outlines procedures for access, exempts

eight categories of information and provides penalties for
non-compliance, but it ignores the question of access to

vital statistics records.

A significant case (Pappas - Fagan)

is pending in Kanawha County, which will provide a major test
of WVFOIA, but the law is generally seen as working well.

Chapter 7
OPEN MEETING LAWS
The move toward open government, which began in

England with common law and took hold in Colonial America,
has accelerated over the past twenty-five years.

All of

the states now have open meetings laws and a "government

in the sunshine T f law went into effect at the federal level
in 1977. 1

Behind such legislation is the belief that people
in a democracy have a right to know what their government
is doing.

They have an obligation to participate in the

democratic process, and open meetings laws give them access

to those meetings where decisions are made.

Although the

laws permit access to any citizen, the right is usually

exercised by the press on behalf of the people.

Consequent-

ly the press has played a major role in the development of
2
access legislation.
It is sometimes argued that the right to know is
guaranteed by the U.S. Constitution with the rights of free
1Pat Keefe, "State Open Meetings Activity," Freedom
of Information Center Report No. 378 (Columbia, Mo.: School
of Journalism, University of Missouri, September, 1977), p.l.
^Keefe, p. 1.
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speech and free press implying the right to open government:
"Some courts have accepted such an extension.

But legis-

lative enactment appears to be a much surer means of estab-

lishing a legal principle requiring open meetings. ,,3

Forty-seven of the states had demonstrated agreement
with this belief by passing an open meetings law when John
Adams, dean of the School of Journalism, University of North
Carolina, surveyed the state open meetings laws in 1974.
For his study, he developed a criteria to evaluate "maximum

openness" of state laws:

CD Include a statement of public policy in
(2)
(3)
(4)

C5)
(6)
(7)
(8)
(9)
CIO)

(11)

support of openness;
Provide for an open legislature;
Provide for open legislative committees;
Provide for open meetings of state agencies
of bodies;
Provide for open meetings of agencies and
bodies of the political subdivisions of the
state;
Provide for open County Boards;
Provide for open City Councils (or their
equivalent);
Forbid closed executive sessions;
Provide legal recourse to halt secrecy;
Declare actions taken in meetings which
violate the law.to be null and void;
Provide for penalties for those who
violate the law.

Scores in his study ranged from a perfect 11 for

Tennessee down to 0 for Mississippi, New York and West
3Keefe, p. 6, citing " Open Meetings Statutes: The
Press Fights for the Right to Know, " Harvard Law Review,
April 1962, p. 1204.

4pr. John B. Adams, "State Open Meetings Laws: An
.
3
Freedom
of
Information
Foundation
Series,
No.
Overview,"
(Columbia, Mo.: Freedom of Information Foundation, July
1974), p. 4.
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Virginia, none of which--at that time-- had open meetings
laws .
West Virginia passed an open meetings law March 8,

1975 , which was amended March 11, 1978, and again on March
6, 1979.

(See Appendixes J, K, L.)
There were differences in the laws enacted by the

states and different interpretations of the laws by the
courts.

Two studies, the first in 1975, the second in 1977,

examined the laws and their effectiveness.
The first report is an analysis of open meetings
laws by Jack Clarke, associate professor at the University

of Alabama School of Law and director of the Rural Law
Ins t itute, which explores the statutory content of open

meetings laws.^
Clarke said,

tt

The conduct of all public business

should be within a statute's scope,

and listed three

techniques for drafting an open meetings bill with broad
coverage:

class;

(1) list all affected agencies by name or narrow

(2) establish criteria broad enough to identify all

agencies performing public business; and (3) some combination of (1) and (2) . „6

"Open Meetings Laws: An Analysis," A Freedom of
Information Center Report, No. 338 (Columbia, Mo.: School
of Journalism, University of Missouri at Columbia, June (1975).
^Clarke, p. 2, footnote 19 [Because of the number
and complexity of footnotes, a copy from Clarke's paper is
included (See Appendix M)]. All following Clarke footnote
references will allude to this appendix.].
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The first of these has disadvantages:

’’Utilization

of the first approach in a statute of broad scope produces
unwieldy legislation, invites omission by legislative over

sight and requires that the open meeting act be reexamined
whenever a new agency is established. u7

The second ’’creates a presumption of openness,”
mandates proponent persuasion and legislative approval for
’’operating in secret,” and automatically places new agencies,
g
unless exempted, under the act.
Criteria established for the second technique ’’will

include all public agencies, excluding private ones
meet one or more of the following conditions:

that

”(1) it is

supported in whole or in part by public funds, (2) it is

authorized to expend public funds or (3) it performs a
„9
public function for governmental authority.
There are two different viewpoints concerning the

extent that agency operations should be open:

the first is

that only the final action on a matter need be taken in
open meeting; the second, the preceding discussion as well
as the decision must be in open meeting.

When spectators

are able to see only the final decision, they miss the
reasoning that led to the decision:

^Clarke, P8Clarke,
P^Clarke, PPress Fights for the
1205.

”A decision has been

2 (see Footnotes 20, 21, 22).
2.

2, citing ’’Open Meetings Statutes: The
Right to Know, ” 7 5 Harvard Lav*/ Review,
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agreed to, and a meeting at which the decision is supposedly

adopted is likely to be a pro-forma production. . .

,.10

Clarke limits his discussion of exclusions in open

meetings laws to those that have caused the most trouble.
Some of these are listed below.

The judiciary is properly excluded under most open
meeting statutes.

If a quasi-judicial body is part of the

judiciary or if an agency outside the judiciary exercises
rule-making powers, it may be exempted under the act.

In personnel matters, hiring and promotion might
well be handled publicly, with firing or discipline handled
12
in closed sessions if the employee desires.

Parole boards have been exempted, "apparently in

order to prevent reprisals by prisoners against adverse
witnesses. ,.13
Meetings between an agency and its attorney to dis

cuss pending litigation is often exempted to prevent the

agency's being placed at a ’’tactical disadvantage. ”

But,

"Public business--including litigation--is the public's
and the people should have an opportunity to
.,14
observe and judge decisions regarding litigation.

bus iness,

10Clarke, P- 2 (see Footnotes 25, 27, 28).
11Clarke, P- 4 (see Footnotes 48, 49, 50, 61, 62, 63).
12Clarke,

P. 5 (see Footnotes 58).

13Clarke, P- 5 (see Footnotes 64, 65).
^clarke, P- 5 (see Footnotes 67, 68).
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Nor can closed meetings where future real estate

sales are discussed be justified with the possibility of

inflated prices:

11

Closing such meetings does not really

prevent owners of desired land from inflating the price;

closing such meetings merely limits the potential private
benefactors to those "in the know. .,15

Secrecy for labor negotiations is based on the same
reasoning as that for agency-attorney discussions, but in
reverse--to prevent a tactical disadvantage to the employee

group dealing with a public agency employer.

Since public

employee bargaining is in its infancy, negotiations probably should be exempted. 16

Among other exemptions justified are emergency ex
emptions (but they should be little used), meetings of ex-

amining and licensing boards and anonymity for donors of
gifts or bequests made to agencies (when requested). 17

Three penalties are often found in open meetings

statutes:

"voiding of action taken, placing criminal

liability on participants in unauthorized meetings and

Civil remedies, including fines, are pre18
ferred over voiding of actions and criminal liability.

civil remedies."

Adequate notice should be a part of every open

15Clarke, P- 5 (see Footnotes 70, 71) .
■^clarke , P- 5 (see Footnotes 72, 73) .

1 ^Clarke, P- 5 (see Footnotes 74, 75, 77).

^^Clarke, P- 6 (see Footnotes 81-92).
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meetings statute.

Meeting places must be open and large

enough to accommodate an audience.

order are properly included.

Provisions for keeping

Providing for recording and

broadcasting should be a part of all open meeting acts.19
The second study, a report on state open meetings

activity covered judicial and legislative activity since
the Adams report in 1974.

20

The review of judicial activity at the state supreme

court level, though limited, revealed that the new laws
were being liberally interpreted with the press faring

well in litigation.
The most discernible and significant pattern
is the focus on legislative intent, rather than
the literal working, of the statutes, with many
of the courts providing liberal interpretations of
the statutes in favor of the public interest and
the public’s right to know.21

A significant ruling in the trend toward ’’intent”
interpretations was a 1976 Tennessee case.

Tennessee was

the only state to receive a perfect score in Adam’s evalua-

t ion, but the law was being contested in the courts for
’’vagueness . ”

A tenured teacher, James Dark, was fired in

a closed session.

The chancery court agreed, when Dark

brought suit, that the board had violated the law.

The

■^Clarke, p. 7 (see Footnotes 102, 103, 104).

20Keefe, ’’State Open Meetings Activity. it
r
Keefe,
p. r5.

21^
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board appealed on the grounds that the law was unconstitu-

tional because the terms

governing body" and "public body"

were not defined, making the law vague.
The court found for Dark and noted:

In the construction of a statute we must seek
to ascertain the intention of the Legislature . . .
and should look to the entire act and give consideration to the purpose, obj ective and spirit behind
the legislation.
(Emphasis added.)22
The Arkansas Supreme Court similarly interpreted
intent in Arkansas Gazette Co. v. Pickens.

A Gazette re-

porter was excluded from a University of Arkansas Board of

Trustees committee meeting.

The Supreme Court reversed a

lower court decision, stating that the "sole question" was
whether subgroups--not mentioned in the act but committees

of a board that is mentioned there--are exempt:
. . . we attach no particular significance to
the fact that the word committees is not specifi
cally enumerated; in other words, it was the in
tent of the legislative body that public business
23
be performed in an open and public manner .'23
Missouri's open meetings statute was challenged in

1974 in Cohen v. Poelker.

The Circuit Court of St. Louis

used an injunction to forbid "secret" meetings of the St.

Louis Board of Estimates and Appointments.

The board

appealed to the Supreme Court claiming exemption from

22

Dorrier v. Dark, 537 S.W. 2d (1976) at 892, cited
by Keefe, p. 2.
2 3 Arkansas Gazette Co. v. Pickens, 522 S.W. 2d
(19 7 5) at '353, cited by Keefe, p. 22
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state open meetings law by reason of not being a body of
constitutional origin, but a chartered creation of the city

of St. Louis.

The courts, on the basis of intent, ruled to

open the meetings, saying:
While the board is not, as it contends, of con
stitutional or statutory origin, it is a "board
created by the charter of the city which is a municipal government of constitutional origin."^4

A North Carolina suit in 1973, brought by the Durham
Herald Company against the Board of Adjustment for the city

of Durham for closing portions of two city meetings, resulted
in a judgment favorable to the press.

The board claimed ex

emption under the 1971 North Carolina open meetings law
which exempts ”quas i-judicial” bodies acting ”in the same
manner as juries.

!1

The subject discussed in the secret meet-

ing was ’’variances from the city’s zoning ordinance.”

The newspaper responded through attorneys:
The duty of the Board of Adjustment is not to
determine the truth of the matter as is the case
with the jury but to exercise its best judgment
to determine whether a variance from a strict
zoning and planning ordinance should be granted
to serve the best interest of the public.25

^Cohen v. Poelker, 5 20 S. W. 2d (1975) at 52, cited
by Keefe, p. 3.
25john Powell, ’’The Courts Rule on the Law: An End
Carolina Open Meetings Law: An
to the Beginning,” ”North
1
z
/»
preliminary
draft of a master’s
Interpretative History,
degree thesis (Greensboro: University of North Carolina,
May 1979), Ch. Ill, n. pag., citing attorney for plaintiffs.
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The court ruled that the zoning board of adjustment
was "not exempted from holding open sessions to discuss

zoning variances."

The reasoning was that both state law

and the city code required public bodies to meet publicly.
Thus the intent

of the law was upheld and coverage was

broadened.

Not all rulings were favorable to the press.

There

were anti-access rulings as well.

An "intent" interpretation that went against opennes s was handed down by the Arizona Supreme Court concerning a quasi-judicial body.

Although such a body was not

specifically exempted under the Arizona open meetings law,
the court held that it was possible for a board, such as

the Tax Appeal Board in question, to act "judicially" and
therefore be exempt from the law:

We do not believe the legislature intended
to exempt only court "judicial proceedings" and
not administrative agency "judicial proceeding s,"
This would not promote the ends of justice. °

Because court rulings serve as guidelines for developing legislation, and because West Virginia's open

meetings law was evolving at the same time those judicial
decisions were being made, the West Virginia law reflects

their influence.

Additionally, existing laws serve as

models for new laws:
26

"The model for our first open

Arizona Press Club v. Board of Tax Appeals, 558 ,
P- 2d (19 7(F) at 699, cited by Keefe, p. 3.

I

96

meetings act [March 1975] was basically Oregon's, although
we obtained information from around the country," said

Senator Si Galperin (Kanawha County) , who worked to introduce the bill.
maj or mode 1. „27

It

For the amended act in 1978, Ohio was the

An examination of the first act, Chapter 6 of the
West Virginia Code, Article 9-a, reveals that the policy

statement is clear in its intent.

It identifies public

agencies, boards, commissions, and governing bodies, and it
provides that "all proceedings of all public bodies" are to

be conducted in "an open and public manner."
The definitions make clear the exclusions to the

broad policy statement.

"Any meeting for the purpose of

making an adjudicatory decision in any quasi-judicial, ad-

ministrative or court of claims proceeding. .

!I

IS

excluded.

"Public Body" does not include "the judicial branch
of government, state or local, or any political party executive committee," but includes "any executive, legislative or administrative body or agency of this state or any

political subdivision, or any commission, board, council,
bureau, committee or subcommittee or any other agency of
any of the foregoing. .

II

Counties, county boards of education, and

^Telephone interview, Oct. 19, 1979.
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municipalities "or any other political subdivision of the
state" are included.
Proceedings are to be open except as "otherwise
provided by law .

of this article."

.

. and except as provided in chapter four
"Reasonable rules" for attendance at open

meetings may be made and enforced.

Disruptive members of

the public may be removed.
There are nine exceptions to openness.

A governing

body is allowed to hold an executive session in which a
vote may be taken in the following circumstances: war, threat

of foreign attack, civil insurrection or riot; all personnel
matters; disciplinary measures against students in public
schools, colleges, or universities; licensing matters;

personal health matters; defamatory matters, investigatory,

crime prevention or law enforcement matters.

sess ions "notwithstanding .
.

Executive

. . section three . .

. and

. this section four," a governing body may go into

executive session with a majority vote of members present,

but no vote may be taken.

All discussions of possible parole of a prisoner by the
Board of Probation and Parole are to be held in public.

Provision is made for minutes to be kept of all

meetings except executive sessions and made available to
the public.

Actions taken at a meeting in violation are not to

I
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be voided, but a petition

could be made to the county court

or judge where the violation takes place and the court has

jurisdiction to enforce the provisions of this article by

"mandamus or injunction," no injunction bond to be required.

The act of 1978 amended Sections two, three, four,
five and six, Article 9-a of the foregoing act and added a

new article.
Definitions are little changed--"political party

executive committee" is omitted in Article six.
Section 6 [9][a][3] is expanded to include public

notice of meetings.

Except in emergencies, details of

regular and special meetings must be made available to the
media and to the public and include time, place and purpose
of the meeting.

Section 6 [9][a][4] dealing with exceptions, is
substantially revised.

Executive sessions may be called

during regular, special, or emergency meetings by the pre-

siding officer who must cite authorization in the article
and present it to the governing body in open meeting.
decisions are to be made.

No

A majority of the members present

must approve the executive session.

A word change in Section 6 [9][a][8] probably is an
error.

The word "development" replaces the word "deployment"
Any mention of the board of probation and parole

has been eliminated.

Executive sessions are no longer ex-

empted from keeping minutes (Section 6 [9][a][5]) , but the

I
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minutes may be limited to matters that are not exempted under
Section 6 [9][a][4].
Enforcement by injunction has been changed with the

petitioner required to show

ir

good faith and valid reason"

for the application, and bond may be required if the complaint seems to be invalid or is made for the sole purpose

of harrassment or delaying or preventing a meeting of the
governing body.

Actions taken in violation of the article are void

able upon petition filed within thirty days following the
violation, and the court may order "that such actions

taken or decision made be performed in compliance with the

provisions of this article."

[It isn't clear if actions

voided are to be redone or if future actions are to be in

compliance.]

The third version, March 1979, amended only 6 [9]

[a] [6] .

It clarifies the meaning of the passage complained

of above, rewriting it to read:

11

. may also order that

subsequent actions be taken or decisions be made in con-

formity with the provisions of this article."

It exempts

bond issues from being voided if legal advertisements were
published according to regulations. (See Appendixes J, K, L

for complete versions of the open meeting laws.)
How does West Virginia’s law measure up to the

standards set for open meetings laws?

The first enactment
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earned a score of eight on the Adams scale, as did Oregon,

its model .

(See Appendix N) .

The present act scores ten

on the "maximum openness scale."
Senator Galperin said he thinks the law is basic
ally good:

"The first law was not--it had loopholes.

Many

of the first proposals were left out of the bill."
Galperin said he thinks the present bill could be stronger,
but feels it isn’t worth quibbling about:

"You always run

the risk of weakening instead of strengthening the bill."
He believes some executive sessions are necessary as long
as the law is followed.

Galperin said some of the problems with the first
act didn't make a lot of sense.

For example, "It mandated

that the board of probation and parole had to be open at
all times.

"It enabled an agency to go into executive session

at any time as long as no vote was taken.

"The public notice in the present bill was not in
the original bill."

The senator feels that majority vote is not enough

to go into executive session.

He said he believes it should

be three-fourths, but he was not able to get it through.
"The exemptions probably ought to be examined, but

again, you run the risk of making the law worse."
Galperin said he would have preferred an automatic
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"null and void" clause rather than the one in the present
law where action must be initiated within thirty days.
When he came to the legislature in 1971, Galperin

said, the only thing open was the legislature in full ses -

s ion, "and, of course, hearings."
was closed to the public.

Every committee meeting

"Committee meetings were opened

by rules before the open meetings law was passed. It
There was a marked attitude of anti-openness, he

said.

t»

One legislator was heard to remark that the only

place for the bill was in the trash basket. ft
How is the law working for the journalist?

Marsh says it is largely untested:

It

Don

Really, nobody has

made a serious effort to see about its enforcement to this

po int.

I think it's pretty good.

"There's been no court case to establish exactly
how far it does go .

However, it seems to make it a rather

serious offense to hold a meeting in secret.

!!

Marsh doesn't see an official running the risk of

a fine and/or jail in order to hold a secret meeting, but
"there's a phrase in there saying they have to'knowingly
and willfully' violate it [the law], which might be diffi-

cult to prove in a court."

Marsh believes the West Virginia Board of Regents
is in violation when it holds a private session before its

regular open session:

"The law seems to prohibit it

28A spokesman for the Board of Regents termed the pre
liminary meeting a "work session."

I
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but without a test of the law it is hard to say what it does
mean.

There has been no test that I know of.

"In Lincoln County, a group of Lincoln County
citizens are suing the Lincoln County Board of Education to
get them to say when and where they!re going to meet.

That

seems like a reasonable thing to me, and I think they'll
probably win that case."

Marsh believes West Virginia has a very strong
Supreme Court as far as the First Amendment is concerned:
11

Generally speaking, I think that the Court will interpret

the First Amendment very broadly when cases get before it.
So it's my guess that the Supreme Court would uphold the

Open Meetings law and would strengthen it.

That's purely

a guess untill cases get before the Supreme Court."

The Daily Mail editors seemed to accept the fact
of agencies, such as the Board of Regents, meeting in pre

liminary sessions with a greater degree of equanimity.
Connor said he believes there is no way you can ban such
meetings :

"As a resourceful reporter you're going to find

out from somebody in that meeting what they discussed, and

then the reporter can make a decision as to whether it is
newsworthy or not."

The Daily Mail has armed its reporters with a card
that they are instructed to whip out and read when con

fronted with a closed meeting--"usually in a court."

II

10 3

The card reads:
Your honor, I am
5 a re
porter for the Charleston Daily Mail. I re
spectfully request the opportunity to register
on the record an objection to the motion to
close this proceeding to the public, includ
ing the press. Our legal counsel advises me
that standards set forth in some recent federal
and state court decisions require a hearing
before the courtroom can be closed. Accord
ingly, I respectfully request such a hearing and
a temporary recess so that I can report to my
editor and so that our counsel can be present to
make the appropriate arguments. Thank you. 9
An October 2 , 1979, incident, when the West Virginia

Turnpike Commission refused to admit reporters to a meeting will provide a test case of the open meetings law.
30
case is scheduled for a hearing January 15 , 1980.

The

A. James Manchin, Secretary of State, has termed

the West Virginia Turnpike Commission's refusal to admit

reporters to a commission meeting a violation of the state
open meeting law.

Manchin said:

"There should never be a private meeting
except to examine personnel problems....
Turnpike Commission Chairman V.B. Harris' inexcus
able refusal to adhere to the sunshine law or
open meetings law is a direct violation of the
law both in spirit and in truth.
^From a card given to the writer during a personal
interview on Nov. 8, 1979.
30
Charles Connor, Personal Interview, Nov. 8, 1979.
31 "Manchin Calls Press Ban Illegal, f!
Gazette, Oct. 4, 1979, p. 6B.

The Charleston
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It is interesting that this highly placed state
official has reduced the exemptions of the law to one.

If

his statement is indicative of how the Supreme Court might
interpret the law, the West Virginia open meetings law

might prove to be a very strong law indeed.
SUMMARY:

Open meetings laws have been enacted in

all of the states and at the federal level.

Significant

studies--academic and legal, state statutes and judicial
decisions helped to shape West Virginia's open meetings law.
Passed March 8, 1975, the law earned a score of

eight, out of a possible eleven, on a "maximum openness

scale .

It identified and defined public agencies, boards,

commiss ions and other governing bodies and specified that
all proceedings would be conducted in "an open and public
manner."

The law listed nine exemptions to openness.
According to Senator Si Galperin, one of the origi-

nators of the bill, the law had some glaring faults.

It has

been amended on two different occasions, March 11, 1978, and
on March 6, 1979.

Both amendments succeeded in closing

loopholes and increased the act’s "maximum openness" score
to ten.
Local journalists believe the law is a good one, but

they are waiting for a test case before a final judgment.
Two cases are pending in the courts:

the first involves the

closing of Board of Education meetings in Lincoln County; the

other is the closing of a West Virginia Turnpike Commission
meeting in Kanawha County.

Chapter 8

CONCLUSIONS
How well do West Virginia1 s press laws serve the

West Virginia writer11
do we need?

Do we have enough law?

If not, what

The foregoing chapters provide an overview of

the laws that exist for the writer in seven areas :

Copy

right, Fair Trial and Free Press, Shield Law, Libel, The
Right of Privacy, Freedom of Information, and Open Meetings.

Only three of the above areas are regulated by West
Virginia constitutional or statutory law: libel, access to

government records, and access to government meetings.

Regulation of libel is provided by West Virginia’s
Constitution with the West Virginia Code providing for justi

fication and mitigation of damages in action for defamation.
But state libel law has been eroded by a decade of

court decisions, beginning in 1964, which limited the ability
of state courts to award libel damages to public officials
unless the public official could prove actual malice or

reckless disregard.

The definition was enlarged in subsequent

decisions to include public figures, and later, to include

private figures involved in events of public interest.

After

1974, the private person was placed back under state libel

law.
105
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Recent court decisions have continued to change the
rules for libel.

The editorial and thought processes of

defendants in a libel suit have been opened up to plaintiffs
attempting to prove actual malice.

Government officials

have been made liable for defamatory statements issued from

their offices.

People receiving public funding have been

ruled not necessarily public figures, nor are persons charged

with crimes necessarily public figures.
These rapid changes put the reporter in unexpected
j eopardy.

What he says about someone today may be defensible,

but when he is brought to court next year, it may be libel.

In the past, local journalists said, they have not

been unduly fearful of libel.

As long as they were accurate

and fair, they said, they felt secure in running a story.
But with the new restrictions laid down by court decisions,
and the new preoccupation with the right of privacy, they

are increasingly concerned.

They see the new regulations

formulated by court decisions as encouraging libel suits and
possibly intimidating the press.
West Virginia's Freedom of Information Act is a

broad law, including county and municipal governments as well

as state government.

It guarantees access to all and a public

body must respond quickly to a request or give a reason for
the denial.

The denial opens the way for the requester to

seek access through the circuit court.
The court may order the controversial records re-

viewed in camera before ordering the records released and the
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agency must show proof of why the records should not be
released.

Penalties are provided for noncompliance.

There are certain records that the law exempts from

public disclosure.

Trade secrets, personal records, exam-

ination records, crime records, information closed by statute,

undeveloped historic and scientific sites or restricted

gifts, or perishable records, financial institution records,
and internal memorandums and letters received or prepared
by any public body are not open to the public.

Local journalists interviewed for this paper said
they believe the West Virginia Freedom of Information Act
is a good law, and it is seen as working well in most
instances.

The law faces a major test in a case that is

pending in Kanawha County.

It will either be weakened or

strengthened by the resolution of the suit filed against

Norman Fagan who has been charged with denying access to

financial records of the West Virginia Department of Culture
and History.
The third of West Virginia's press laws, the open

meetings law, has been strengthened by two revisions, but
it still exempts executive sessions from openness; and
though it provides a procedure for voiding actions taken in

secret, it does not automatically void them.

In spite of

its deficiencies, journalists generally expressed approval

of the law, reserving final judgment until it is tested in
court.

It is felt that any action taken to remedy its

shortcomings might weaken it rather than strengthen it.
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Some West Virginia agencies may be violating the

law, but because no one has challenged the closed meetings,

the issue has not been tested in court.

Preliminary meet

ings , such as the "work session" preceding the West Virginia
Board of Regents (BOR) regular meeting are believed by some

to be in violation.

The BOR action coincides with the view

point that only the final action on a matter need be taken
in open meeting.

The opposing position is that such a meet

ing is merely a formality, and the public is entitled to the
reasoning process that precedes decision.

Although West Virginia has not passed a privacy law,
local journalists expressed concern that invasion of privacy
is

"a new kind of libel law."

A privacy law, designed to

make personal records held by government less available,
exists at the federal level.

The right of privacy often

clashes with the right of access, making records of a per

sonal nature off limits to reporters.

Access to criminal

records has been curtailed as a result of legislation in
some states.

An attempt to pass a limited shield law in West

Virginia in 1974 failed.
shield laws as

Local journalists said they see

ineffective, and they prefer the protection

provided by the First Amendment.

Guidelines evolving from

court decisions are perhaps more influential in shaping

privilege than state statutes.
West Virginia has not developed voluntary codes
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for trial reporting through cooperation of bar and press.
But over the years, guidelines have been laid down by court

rulings, attorneys general, and the American Bar Association.

One such body of rules is the Judicial Canon of Ethics in
the West Virginia Code.

Canon 3 A(7) pertaining to media

in the courtroom is found here.

Chief Justice Fred H.

Caplan, West Virginia Supreme Court of Appeals explained

the legal meaning of Canon 3 A(7) :
of Ethics] is not in the Code.

not a part of the Code.
the legislature.
many cases.

"It [the Judicial Canon

It is in the book, but it is

The Code consists of the acts of

These things do have the force of law in

This court has adopted the Canon of Ethics;

therefore, it does have the force of law. „1

Finally, the West Virginia writer's copyright pro-

tection is obtained through a federal law.

The new copy

right law is a single system of copyright and its strengths
are longer copyright terms, a provision for termination of

transfers or grants after a number of years, and recognition
of the divisibility of copyright.

For the freelance writer,

it is assurance that he owns what he writes unless he signs

a statement to the contrary--copyright protection begins at
the moment of creation.

with the new law.

Critics point out some problems

It is wordy, puts limitations on exclu-

sive rights, and there is some ambiguity in terms that over-

lap and some weaknesses in protection.
'J'Chief Justice Fred H. Caplan, telephone interview,
November 26, 1979.
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There, then is the body of West Virginia's press

law in the areas surveyed in this paper:

a libel law

fragmented by a national definition of libel, and two

access laws, perceived to be strong but untested in the
courts.

Why this shortage of press law as compared to other
states ?

Are West Virginia newspersons not subject to the

problems encountered elsewhere?
Charles K. Connor and J. D. Maurice of the Charleston

Daily Mail expressed the belief that they are not.
11

The

air of hostility and suspicion which seems to prevail else-

where doesn't seem to exist here.

n

West Virginia has only

three large newspapers and fewer people than the city of
Philadelphia.

There has not been a need here for regulation

required by more populous areas.

A second reason for the lack of statutory law emerged
as this study developed.

regulation.

Newspersons fear and mistrust

Although my "sample” of opinion was not large,

the editors I interviewed represent two of the three large
newspapers in the state, and a fourth opinion was obtained

from the director (at the time) of the West Virginia Press
Association.

The theme of these men is "Don't print me in."

They have committed their all to the First Amendment and
they prefer that legislators not tamper with it.

While West Virginia journalists fear and resent

legislation that limits their conduct, they applaud and

Ill

support legislation that opens up government.

It is sig-

nificant, I think, that the two statutory press laws in

the state have been to the advantage of the press.

The

Freedom of Information Act has opened up government records;

the "Sunshine" law has opened up government meetings.

The

Shield bill, introduced in 1974, would have restricted

present press freedoms and it died in committee.

During the writing of this paper I have come to
agree with the position the Charleston journalists expressed
regarding shield laws.

I believe any shield law short of

absolute protection for confidentiality is a bad law, and
anticipating the reaction from our legislature if faced
with such a proposal, I would be naive to expect passage

of an absolute shield law.

I share the journalists' fear that tampering with
the First Amendment in search of a shield for confidentiality

is dangerous.

One writer expressed it this way:

The problem is that once the Congress starts
tampering with the First Amendment, what one
Congress gives another can take away, and once it
is conceded that Congress can legislate about the
press, no man can know where it might end. ”2

I believe the lack of a shield bill, which the
journalists did not want, and the passage of access laws,

which they wanted, indicate a strong press in West Virginia.
But I also believe that, given the fears the journalists

have expressed about changing conditions for the press, the

2John S. Knight,
Knight, "Shield Law for Newsmen: Safeguard
or a trap?" Readings In Mass Communication: Concepts -and
Issues in the Mass Media, 3rd ed. (Dubuque, Iowa: Wm. C.
Brown Comapny Publishers, 1977), p. 151.
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time may come when their attitude toward regulation may

change.

They could, at some future date, seek defensive

legislation rather than fending off restrictive legislation.
All of the editors interviewed expressed fear about

the changing conditions of libel.

Maurice described the

last twenty-five years as "the golden era of good press

relations," and said, "I wouldn't predict that for the next
twenty-five years."

Maurice says the recent case concerning publication

of a juvenile's name, which the Daily Mail took to the
Supreme Court and won, may be just a sample of the "battles"

that will have to be fought.

Connor agreed:

ft

I think there are going to be these

[cases] at almost every station along the way. 11
The newspapers are doing what they can to forestall

problems.

The Daily Mail provides a review of the law to

each reporter, and editors copy reports of issues as they

develop and bring them to the attention of the staff, sometimes with comments by their attorney.

Other current

publications on media and law are circulated to the staff.
And the distribution of a statement with which to confront

closed meetings is a measure of "the preparations that have

been forced upon us by new and often quite different legal

decisions."

The Gazette editor, Don Marsh, keeps press

freedom issues before the public in his occasional column

"Newspapering."

I
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In view of the very real concern expressed by the
Charleston journalists, I believe it is time for West Virginia

to establish a news council.

A task force might be the

vehicle to precede a news council and even to accomplish some

of the work I envision for a news council, but a task force
is of a less enduring nature.

Such a council should consist

of representatives from the media, the bar, the community,
academia, and free-lance writers.

Minnesota successfully initiated a news council in
1970 , consisting of eighteen members, nine from the press

and nine from the public.

A grievance procedure modeled

after the British Press Council provided that if a council

found a newspaper not in error, council would attempt to
resolve the misunderstanding with complainant.

If the news

paper should be found at fault, findings would be given to
the newspaper, the complainant and the media for publication.

The council would have no legal powers, but it was felt that
3
publicity would correct abuses.

I would like to see a West Virginia Council be more
than a forum for public and press discussion and an agency
for receiving and investigating complaints against the

press.

At the present time, there seem to be few complaints

to investigate.

But in order to be prepared for the "battles 1 T

that may lie ahead, there is a body of knowledge to
^"Minnesota's Press Council," A Free and Responsive
Press : The Twentieth Century Fund Task Force Report for a
National News Council (New York: The Twentieth Century Fund,
1973) , ppT^T-45.
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be investigated.

Each of the areas surveyed in this paper

needs to be investigated in depth, and each study should

include a county-by-county survey to determine the legal
problems of the press in each area.

Accounts of court cases

involving journalists should be compiled for easier reference.

An index of cases as they occur should be maintained.

Press

laws in other states should be studied and evaluated in order
that West Virginia's journalists may be fully informed and
prepared in case such legislation is attempted in West Virginia.

An early legislative project might be an explicit, easily

applied law to protect writers who do business with out-of-

state publishers.

The "Long Arm Law" is not explicit in its

protection of the writer, and it requires the posting of a

$100 bond.

Initiative for a news council has rarely come from

the press; usually it comes from schools of journalism.
Marshall University, close to the largest concentration of

media representatives in the state, would seem to be the

logical choice for spearheading such a move.
Schools of journalism could be helpful, too, in
researching the topics suggested above.

Students could

partially fulfill degree requirements by such research
proj ects.

New courses could be added to journalism curric-

ulums--a course in the writing of legislation, for example.
Admittedly, there are some hurdles to implementation

of the above recommendations.

The idea of a news council
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might have to be sold to journalists.

Journalism schools

might not welcome the added responsibilities of initiating
such a council.

But the flow of information and the in-

fluence such a body could wield in either promoting good
legislation or preventing the passage of the bad might out

weigh the effort involved.
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thereon, and a fee of two dollars with the secretary of
state, or in his office, and such service shall be sufficient
upon such nonresident: Provided, That notice of such service
and a copy of the summons and compaint shall forthwith
be sent by registered mail, return receipt requested, by the
secretary of state to the defendant, and the defendant's
return receipt signed by himself or his duly authorized agent
or the registered mail so sent by the secretary of state which
is refused by the addressee and which registered mail is
returned to the secretary of state, or to his office, showing
thereon the stamp of the post office department that delivery
has been refused, shall be appended to the original summons
and complaint, and filed therewith in the clerk’s office of
the court from which process issued. If any defendant served
with summons and complaint fails to appear and defend
within thirty days of service, judgment by default may be
rendered against him at any time thereafter. The court may
order such continuances as may be reasonable to afford the
defendant opportunity to defend the action or proceeding.

(d) The fee of two dollars, remitted to the secretary of
75
76 state at the time of service, shall be taxed in the costs of
77 the action or proceeding and the secretary of state shall
78 pay into the state treasury all funds so coming into his
79 hands from such service. The secretary of state shall keep
80 a record in his office of all such process and the day and
81 hour of service thereof.

82
83
84
85

(e) The following words and phrases, when used in this
section, shall for the purpose of this section and unless a
different intent be apparent from the context, have the follow
ing meanings:

(1) “Duly authorized agent” means and includes among
86
87 others a person who, at the direction of or with the knowledge
88 or acquiescence of a nonresident, engages in such act or.
89 acts and shall include among others a member of the family .
90 of such nonresident or a person who, at the residence, place
91 of business or post office of such nonresident, usually receives
92 and receipts for mail addressed to such nonresident.

1.21
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93
94
95

Alcoholic Liquors

5

97
98
99

(2) “Nonresident” means any person, other than voluntary
unincorporated associations, who is not a resident of this state
or a resident who has moved from this state subsequent to
engaging in such act or acts, and among others includes a
nonresident firm, partnership, or corporation or a firm, part
nership, or corporation which has moved from this state
subsequent to any of said such act or acts.

100
101
102
103
104

(3) ‘‘Nonresident plaintiff or plaintiffs” means a non
resident of this state who institutes an action or proceeding
in a circuit court in this state having jurisdiction against a
nonresident of this state pursuant to the provisions of this
section.

105
106
107
108
109
110
111

(f) The provision for service of process herein is cumulative
and nothing herein contained shall be construed as a bar to
the plaintiff in any action or proceeding from having process
jn such action served in any other mode and manner provided
by the law of this state or by the law of the place in which
the service is made for service in that place in an action
in any of its courts of general jurisdiction.

112
113

(g) This section shall not be retroactive and the provisions
hereof shall not be available to a plaintiff in a cause of
action arising from or growing out of any of said acts
occurring prior to the effective date of this section.

96

114
115
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CHAPTER 2
(Com. Sub. for H. B. 1229—By Mr. Shiflef and Mrs. P:t»enbor0er)

[Passed .March 9. 1978; in effect July 1, 1973. Approved by the Governor.)

AN ACT to amend and reenact section seven, article three, chapter
sixty of the code of West Virginia, one thousand nine hundred
thirty-one, as amended, relating to agencies of the alcohol
beverage control commissioner; providing for classification and
compensation of agencies according to gross volume of busi-
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19
20

(3) Causing tortious injury by an act or omission in this
state;
•. f<

21
22
23
24
25

(4) Causing tortious injury in this state by an act or
omission outside this state if he regularly does or solicits
business, or engages in any other persistent course of con
duct, or derives substantial revenue from goods used or
consumed or services rendered in this state;

26
27
28
29
30
31
32
33

(5) Causing injury in this state to any person by breach
of warranty expressly or impliedly made in the sale of goods
outside this state when he might reasonably have expected
such person to use, consume or be affected by the goods in
this state: Provided, That he also regularly does or solicits
business, or engages in any other persistent course of conduct,
or derived substantial revenue from goods used or consumed
or services rendered in this state;

34
35

(6) Having an interest in, using or possessing real property
in this state; or

36
37

(7) Contracting to insure any person, property or risk
located within this state at the time of contracting.

38
39
40
41
42

(b) When jurisdiction over a nonresident is based solely
upon the provisions of this section, only a cause of action
arising from or growing out of one or more of the acts
specified in subdivisions (1) through (7), subsection (a) of
this section, may be asserted against him.

43
44
45
46
47
48
49
50
51
52
53
54
55

(c) At the time of filing a complaint and before a sum
mons is issued thereon, the plaintiff, or someone for him,
shall execute a bond in the sum of one hundred dollars
before the clerk of the court, with surety to be approved by
said clerk, conditioned that on failure of the plaintiff to
prevail in the action or proceeding that he will reimburse
the defendant, or cause him to be reimbursed, the necessary
taxable costs incurred by him in and about the defense of the
action or proceeding in this state, and upon the issuance of
a summons, the clerk shall certify thereon that such bond
has been given and approved. Service shall be made by
leaving the original and two copies of both the summons and
the complaint with the certificate aforesaid of the clerk
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ARTICLE 3. WRITS, PROCESS AND ORDER OF PUBLICATION.
§56-3-25. Failure to appear in response to publication; trial or hearing.
§56-3-33. Actions by or against nonresident persons having certain contacts
with this state; authorizing secretary of state to receive process;
bond and fees; service of process; definitions; retroactive ap
plication.

§56-3-25.

Failure to appear in response to publication; trial or

hearing.
1
2
3
4
5
6
7
8

When such order shall have been so published, if the
defendants against whom it is entered, or the known parties,
shall not appear within the time specified in such order, the
case may be tried or heard as to them at the next term of the
court commencing not less than one month after the date of
the first publication. Upon any trial or hearing under this
section, such judgment, decree or order shall be entered as
may appear just.

§56-3-33.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16

Actions by or against nonresident persons having cer
tain contacts with this state; authorizing secretary of
state to receive process; bond and fees; service of
process; defnitions; retroactive application.

(a) The engaging by a nonresident, or by his duly autho
rized agent, in any one or more of the acts specified in
subdivisions (1) through (7) of this subsection, shall be
deemed equivalent to an appointment by such nonresident of
the secretary of state, or his successor in office, to be
his true and lawful attorney upon whom may be served all
lawful process in any action or proceeding against him, in
any circuit court in this state, including an action or
proceeding brought by a nonresident plaintiff or plaintiffs,
for a cause of action arising from or growing out of such
act or acts, and the engaging in such act or acts shall be a
signification of such nonresident’s agreement that any;such
process against him, which is served in the manner herein
after provided, shall be of the same legal force and validity
as though such nonresident were personally served with a
summons and complaint within this state:

17

(1) Transacting any business in this state;

18

(2) Contracting to supply services or things in this state;
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Libel

w.

sec. 7.
7.
Va • Cons t. art. 3, sec.
No law abridging the
freedom of speech, or of the press, shall be passed; but
the Legislature may by suitable penalties, restrain the
publication or sale of obscene books, papers, or pictures,
and provide for the punishment of libel, and defamation
of character, and for the recovery in civil actions, by
the aggrieved party, of suitable damages for such libel,
or defamation.

w.

Va. Const.
art. 3, sec. 8.
In prosecution and civil
suits for libel, the truth may be given in evidence; and
if it shall appear to the jury, that the matter charged
as libelous, is true, and was published with good motives,
and for justifiable ends, the verdict shall be for the
defendant.

w.

Va. Code, sec. 55-755-7-22 (1979). Insulting Words, All
words which, from their usual construction and common
acceptation, are construed as insults and tend to
violence and breach of the peace, shall be actionable.
No demurrer shall preclude a jury from passing thereon.

W. Va. Code, sec. 57-2-4 (1979)
Justification and
mitigation of damages in action for defamation.
In any
action for defamation, the defendant may justify by
alleging and proving that the words spoken or written
were true, and after notice in writing of his intention
to do so (given to the plaintiff at the time of, or for,
pleading to such action) may give in evidence in
mitigation of damages that he made or offered an
apology to the plaintiff for such defamation before the
commencement of the action, or as soon afterwards as he
had opportunity of doing so, in case action shall have
been commenced before there was an opportunity of making
or offerings such apology.

Liability of visual or
W. Va. Code, sec. 55-7-14 (1979)
sound broadcasting stations for defamatory statements.
The owner, licensee or operator of a visual or sound
radio broadcasting station or network of stations, and
the agents or employees of any such owner, licensee or

operator, shall not be liable for any damages for any
defamatory statement published or uttered in or as a
part of a visual or sound radio broadcast, by one other
than such owner, licensee or operator, or agent or
employee thereof, unless it shall be alleged and proved
by the complaining party, that such owner, licensee,
operator or such agent or employee, has failed to ex
ercise due care to prevent the publication or utterance
of such statement in such broadcast.
In no event, however, shall any owner, licensee
or operator or the agents or employees of any such own
er, licensee or operator of such a station or network
of stations be held liable for any damages for any
defamatory statement uttered over the facilities of
such station or network by any legally qualified
candidate for public office.
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Public Law 94-553
94th Congress
An Act
For the general revision of the Copyright Law. title 17 of the United States
Code, and for other pur|M>ses.

He it enacted by the Senate and House of Hep,rescntatices of the
United States of America in Congress assembled^

Oct. 19, 1976
[S. 22]

Title 17. USC,
Copyrights.

TITLE I-GENERAL REVISION OF COPYRIGHT LAW
Sec. lol. Title 17 of the United States (’ode, entitled “(Copyrights”,
is hereby amended in its entirety to read as follows:

TITLE 17—COPYRIGHTS

Chapter
1. SUBJECT MATTER AND SCOPE OF COPYRIGHT

3.
4
5.
0.
7.
8.

COPYRIGHT OWNERSHIP AND TRANSFER...
DURATION OF COPYRIGHT
COPYRIGHT NOTICE. DEPOSIT. AND REGISTRATION.
COPYRIGHT INFRINGEMENT AND REMEDIES
MANUFACTURING REQUIREMENT AND IMPORTATION
COPYRIGHT OFFICE
_
COPYRIGHT ROYALTY TRIBUNAI

Sec.
101
201
301
401
501
GO I
701
801

Chapter 1.—SUBJECT MATTER AND SCOPE OF
COPYRIGHT
Sec.
101.
102.
103.
104.

105.
106.

107.
108.
109.
110.

m.
112.
113.

114.
1£5.
116.

117.

118.

i >efini lions.

Subject matter of copyright : In general.
Subject matter of copyright: Compilations and derivative works.
Subject matter of copyright : National origin.
Subject matter of copyright: United States Government works.
Exclusive* rights in copyrighted works.
Limitations on exclusive rights : Fair use.
Limitations on exclusive rights: Reproduction by libraries and archives,
Limitations on exclusive rights: Effect of transfer of particular copy or
phonorecord.
Limitations on exclusive rights: Exemption of certain performances and
displays.
Limitations on exclusive rights: Secondary transmissions.
Limitations on exclusive rights: Ephemeral recordings.
Scojie of exclusive rights in pictorial, graphic, and sculptural works.
>ico|w of exclusive rights in sound recordings.
Scope of exclusive rights in nondramatic
musical works: Compulsory license
.......................................
for making and distributing phonorecords.
Scoj>e of exclusive rights in nondramatic musical works: Public performances by means of coin-operated phonorecord players.
Sc<‘>i>e of exclusive rights: Use in conjunction with computers and similar
information systems.
Scoim» of exclusive rights: Use of certain works in connection with non
commercial broadcasting.

§ 101. Definitions
As used in this title, the following terms and their variant forms
mean the following:
An “anonymous work” is a work on the copies or phonorecords
of which no natural person is identified as author.
“Audiovisual works” arc works that consist of a series of related
images which are intrinsically intended to be shown by the use
of machines or devices such as projectors, viewers, or electronic
equipment, together with accompanying sounds, if any, regardless
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of the nature of the material objects, such as films or tapes, in
which the works are embodied.
The “best edition” of a work is the edition, published in the
United States at any time before the date of deposit, that the
Library of Congress determines to Ik* most suitable for its
purposes.
A person’s “children” are that person
pet-son’s immediate offspring,
whether legitimate or not, and any children legally adopted by
that person.
A “collective work” is a work, such as a periodical issue,
anthology, or encyclopedia, in which a number of contributions,
constituting separate and independent works in themselves, are
assembled into a collective whole.
A “compilation” is a work formed by the collection and assem
bling of preexisting materials or of data that are selected, coordi
nated, or arranged in such a way that the resulting work as a
whole constitutes an original work of authorship. The term “com
pilation” includes collective works.
“Copies” are material objects, other than phonorecords, in which
a work is fixed by any method now known or later developed,
and from which the work can be perceived, reproduced, or other
wise communicated, either directly or with the aid of a machine
or device. The term “copies” includes the material object, other
than a phonorecord, in which the work is first fixed.
“Copyright owner”, with respect to any one of the exclusive
rights comprised in a copyright, refers to the owner of that par
ticular right.
A work is “created” when it is fixed in a copy or phonorecord
for the first time; where a work is prepared over a period of
time, the portion of it that has been fixed at any particular time
constitutes the work as of that time, and where the work has been
prepared in different versions, each version constitutes a separate
work.
A “derivative work” is a work based upon one or more preexist
ing works, such as a translation, musical arrangement, dramatiza
tion, fictionalization, motion picture version, sound recording, art
reproduction, abridgment, condensation, or any other form in
which a work may be recast, transformed, or adapted. A work
consisting of editorial revisions, annotations, elaborations, or
other modifications which, as a whole, represent an original work
of authorship, is a “derivative work”.
A “device”, “machine”, or “prex’ess” is one now known or later
developed.
To “display” a work means to show a copy of it, either directly
or by means of a film, slide, television image, or any other device
or process or, in the case of a motion picture or other audiovisual
work, to show individual images nonsequentially.
A work is “fixed” in a tangible medium of expression when its
embodiment in a copy or phonorecord, by or under the authority
of the author, is sufficiently permanent or stable to permit it to be
perceived, reproduced, or otherwise communicated for a period of
more than transitory duration. A work consisting of sounds,
images, or both, that are being transmitted, is “fixed” for purposes
of this title if a fixation of the work is being made simultaneously
with its transmission.
The terms “including” and “such as are illustrative and not
limitative.
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from the Copyright Office, Xibrary of Congress, Washington, ®.€. 20559

COPYRIGHT LAW AMENDED

The copyright law (Title 17 of the United States Code) has been
amended by the Legislative Branch Appropriation Act, 1978, Public
Law 95-94 (91 Stat. 653, 676, 682),
which was signed by Presi
dent Carter on August 5, 1977.

Title II of the

Appropriation Act contains

the following pro

vision:

For necessary expenses of the Copyright Office, including publica
tion of the decisions of (he United States courts involving copyrights,
$7,945,500: Provided^ That not to exceed $3,000,000 of the funds
credited to this appropriation during fiscal year 1978 under section
203 of Title 17, I nited States ('ode (as in effect prior to January 1,
1978). and under section 708(c) of such title (as in effect on and after
January 1, 1978) shall lx* available for obligation during such fiscal
year.

The amendments to the copyright law are contained in Section
406 of Title IV of the Appropriation Act, which is reprinted below:

Sec. 406. (a) Effective October 1,1977, section 203 of title 17, United
States Code, is amended by adding at the end thereof the following:
“All moneys deposited with the Secretary of the Treasury under this
section shall be credited to the appropriation for necessary expenses
of the Copyright Office.’’.
(b) Effective January 1. 1978, the first sentence of section 708(c)
of title 17. United States Code, is amended to read as follows: “All
fees received under this section shall be deposited by the Register of
Copyrights in the Treasury of the United States and shall be credited
to the appropriation for necessary expenses of the Copyright Office?’.
k©
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A “joint work” is a work prepared by two or more authors with
the intention that their contributions be merged into inseparable
or interdependent parts of a unitary whole.
“Literary works” are works, other than audiovisual works,
expressed in words, numbers, or other verbal or numerical symbols
or indicia, regardless of (he nature of the material objects, such as
books, periodicals, manuscripts, phonorecords, film, tapes, disk.-,
or cards, in which they are embodied.
“Motion pictures” are audiovisual works consisting of a series
of related images which, when shown in succession, impart an
impression of motion, together with accompanying sounds, if any.
To “perform” a work means to recite, render, play, dance, or
act it. either directly or by means of any device or process or, in
the case of a motion picture or other audiovisual work, to show
its images in any sequence or to make the sounds accompanying
it. audible.
“Phonorecords” are. material objects in which sounds, other
than those accompanying a motion picture or other audiovisual
work, are fixed by any method now known or later developed, and
from which the sounds can be perceived, reproduced, or other
wise communicated, either directly or with the aid of a machine
or device. The term “phonorecords” includes the material object
in which the sounds are first fixed.
“Pictorial, graphic, and sculptural works” include two-dimen
sional and three-dimensional works of fine, graphic, and applied
art, photographs, prints and art reproductions, maps, globes,
charts, technical drawings, diagrams, and models. Such works
shall include works of artistic craftsmanship insofar as their form
but not their mechanical or utilitarian aspects are concerned; the
design of a useful article, as defined in this section, shall l>e con
sidered a pictorial, graphic, or sculptural work only if, and only
to the extent that, such design incorporates pictorial, graphic,
or sculptural features that can be identified separately from, and
are capable of existing independently of, the utilitarian aspects of
the article.
A “pseudonymous work” is a work on the copies or phono
records of which the author is identified under a fictitious name.
“Publication” is the distribution of copies or phonorecords of a
work to the public by sale or other transfer of ownership, or by
rental, lease, or lending. The offering todist ribute copies or phono
records to a group of persons for purjwses of further distribution,
public performance, or public display, constitutes publication. A
public performance or display of a work does not of itself con
stitute publication.
To perform or display a work “publicly" means—
(1) to perform or display it at a place open to the public
or at any place where a substant ial number of persons outside
of a normal circle of a family and its social acquaintances is
gathered; or
(2) to transmit or otherwise communicate a performance
or display of the work to a place specified by clause (1) or
to the public, by means of any device or processs, whether
the members of the public capable of receiving the perform
ance or display receive it in the same place or in separate
places and at the same time or at different times.

130

90 STAT. 2544

17 USC 102.

PUBLIC LAW 94-553—OCT. 19, 1976
‘‘Sound recordings” are works that result from the fixation
of a series of musical, spoken, or other sounds, but not including
the sounds accompanying a motion picture or other audiovisual
work, regardless of the nature of tne material objects, such as
disks, tapes, or other phonorecords, in which they are embodied.
“State” includes the District of Columbia and the Common
wealth of Puerto Rico, and any territories to which this title
is made applicable by an Act of Congress.
A “transfer of copyright ownership” is an assignment, mort
gage, exclusive license, or any other conveyance, alienation, or
hypothecation of a copyright or of any of the exclusive rights
comprised in a copyright, whet her or not it is limited in time or
place of effect, but not including a nonexclusive license.
A “transmission program” is a body of material that, as an
aggregate, has been produced for the sole purpose of transmis
sion to the public, in sequence and as a unit.
To “transmit” a performance or display is to communicate it
by any device or process whereby images or sounds are received
beyond the. place from which they are sent.
'rhe “United States”, when used in a geographical sense, com
prises the several States, the District of Columbia and the Com
monwealth of Puerto Rico, and the organized territories under
the. jurisdiction of the United States Government.
A “useful article” is an article having an intrinsic utilitarian
function that is not merely to portray the appearance of the
article or to convey information. An article that is normally a
part of a useful article is considered a “useful article”.
'Che authors “widow” or “widower” is the author’s surviving
spouse under the law of the author’s domicile at the time of his
or her death, whether or not the spouse has later remarried.
A “work of the United States Government” is a work prepared
by an oflicer or employee of the United States Government as
part of (hat person’s official duties.
A “work made for hire” is—
(1) a work prepared by an employee within the scope of
his or her employment; or
(2) a work specially ordered or commissioned for use as
a contribution to a collective work, as a part of a motion
picture or other audiovisual work, as a translation, as a sup
plementary work, as a compilation, as an instructional text,
as a test, as answer material for a test, or as an atlas, if the
parties expressly agree in a written instrument signed by
them that the work shall be considered a work made for hire.
For the purpose of (he foregoing sentence, a “supplementary
work” is a work prepared for publication as a secondary
adjunct to a work by another author for the purpose of
introducing, concluding, illustrating, explaining, revising,
commenting upon, or assisting in (he use of the other work,
such as forewords, afterwords, pictorial illustrations, maps,
charts, tables, editorial notes, musical arrangements, answer
material for tests, bibliographies, appendixes, and indexes,
and an “instructional text” is a literary, pictorial, or graphic
work prepared for publication and with the purpose of use
in systematic instructional activities.
§ 102. Subject matter of copyright: In general
(a) Copyright protection subsists, in accordance with this title, in
original works of authorship fixed in any tangible medium of expres-
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sion, now known or later developed, from which they can l>e perceived,
reproduced, or otherwise communicated, cither directly or with the
aid of a machine or device. Works of authorship include the following Works of
authorship.
categories:
(1) literary works;
(2) musical works, including any accompanying words;
(3) dramatic works, including any accompanying music;
(4) pantomimes and choreographic works;
(5) pictorial, graphic, and sculpt oral works;
(6) motion pictures and other audiovisual works; and
(7) sound recordings.
(b) In no case docs copyright protection for an original work of
authorship extend to any idea, procedure, process, system, method
of operation, concept, principle, or discovery, regardless of the form
in which it is described, explained, illustrated, or emlxxlied in such
work.
§ 103. Subject matter of copyright: Compilations and derivative 17 USC 103.
works
(a) The subject matter of copyright as specified by section 102
includes compilations and derivative works, but protection for a work
employing preexisting material in which copyright subsists does not
extend to any part of the work in which such material has been used
unla w fully.
(b) The copyright in a compilation or derivative work extends only
to the material contributed by the author of such work, as distin
guished from the preexisting material employed in the work,'and does
not imply any exclusive right in the preexisting material. The copy
right. in such work is independent of, and does not affect or enlarge
the scope, durat ion, ownership, or subsistence of, any copyright pro
tection in the preexisting material.
§ 101. Subject matter of copyright: National origin
17 USC 104.
(a) Unfublisjied Woici<s.--The works specified by sections 102 and
103, while unpublished, are subject to protection under this title with
out regard to the. nationality or domicile of the author.
(b) Pi blished Wokks.—The works specified by sections 102 and
103, when published, are subject to protection under this title if—
(1) on the date of first publication, one or more of the authors
is a national or domiciliary of the United States, or is a national,
domiciliary, or sovereign authority of a foreign nation that is
a party to a copyright treaty to which the United States is also
a party, or is a stateless person, wherever that person may be
domiciled; or
(2) the work is first published in the United States or in a
foreign nation that, on the date of first publication, is a party to
the Universal Copy right Convention: or
(3) the. work is first published by the United Nations or any
of its specialized agencies, or by the Organization of American
States; or
(4) the. work comes within the scone of a Presidential proclama
tion. Whenever the President finds that a particular foreign
nation extends, to works by authors who are nationals or domiciliaries of the United States or to works that are first published
in the United States, copyright protection on substantially the
same basis as that on which the foreign nation extends protection
to works of its own nationals and domiciliaries and works first
published in that nation, the President may by proclamation
extend protection under this title to works of which one or more
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of the authors is, on the date of first publication, a national,
domiciliary, or sovereign authority of that nation, or which was
first published in that nation. The President may revise, suspend,
or revoke any such proclamation or impose any conditions or
limitations on protection under a proclamation.
§105. Subject matter of copyright: United States Government
works
Copyright protection under this title is not available for any work
of the United States Government, but the United States Government
is not precluded from receiving and holding copyrights transferred to
it by assignment, bequest, or otherwise.
§ 106. Exclusive rights in copyrighted works
Subject to sections 107 through 118, the owner of copyright under
(his title, has the exclusive rights to do and to authorize any of the
following:
(1) to reproduce the copyrighted work in copies or
phonorccords;
(2) to prepare derivative, works based upon the copyrighted
work;
(3) to distribute copies or phonorecords of the copyrighted
work to the public by sale or other transfer of ownership, or by
rental, lease, or lending;
(4) in the case of literary, musical, dramatic, and choreographic
works, pantomimes, and motion pictures and other audiovisual
works, to perform the copyrighted work publicly: and
(5) in the case of literary, musical, dramatic, ana choreographic
works, pantomimes, and pictorial, graphic, or sculptural works,
including the individual images of a motion picture or other
audiovisual work, to display the copyrighted work publicly.
§ 107. Limitations on exclusive rights: Fair use
Notwithstanding the provisions of section 106, the fair use of a
copyrighted work, including such use by reproduction in copies or
phonorecords or by any other means specified by that section, for
purposes such as criticism, comment, news reporting, teaching
(including multiple copies for classroom use), scholarship, or research,
is not an infringement of copyright. In determining whether the use
made of a work in any particular case is a fair use the factors to be
considered shall include.
(1) the purpose and character of the use, including whether
such use is of a commercial nature or is for nonprofit educational
purposes;
(2) the. nature, of the. copyrighted work;
s (3) the amount and substantiality of the portion used in relaIion to I he copyrighted work as a whole; and
(4) the effect of the use upon the potential market for or value
of the copyrighted work.
§108. Limitations on exclusive rights: Reproduction by libraries
and archives
(a) Notwithstanding the provisions of section 106, it is not an
infringement of copyright for a library or archives, or any of its
employees acting within the scope, of their employment, to reproduce
no more than one copy or phonorecord of a work, or to distribute such
copy or phonorecord, under the conditions specified by this section,
|£
(1) the reproduction or distribution is made without any pur
pose of direct or indirect commercial advantage;
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(2) the collections of the library or archives are (i) open to
the public, or (ii) available not only to researchers affiliated with
the library or archives or with the institution of which it is apart,
but also to other persons doing research in a specialized field;
and
(3) the reproduction or distribution of the work includes a
notice of copyright.
(b) 'Die rights of reproduction and distribution under this section
apply to a copy or phonorecord of an unpublished work duplicated
in facsimile, form solely for purposes of preservation and security or
for deposit for research use in another library or archives of the type
described by clause (2) of subsection (a), if the copy or phonorecord
reproduced is currently in the collections of the library or archives.
(cl The right of reproduction under this section applies to a copy
or pnonorecord of a published work duplicated in facsimile form
solely for the purpose of replacement of a copy or phonorecord that
is damaged, deteriorating, lost, or stolen, if the library or archives
has, after a reasonable effort, determined that an unused replacement
cannot be obtained at a fair price.
(d) The rights of reproduction and distribution under this section
apply to a copy, made from the collection of a library or archives
where the user makes his or her request or from that of another library
or archives, of no more than one article or other contribution to a
copyrighted collection or periodical issue, or to a copy or phonorecord
of a small part of any other copyrighted work, if—
(1) the copy or phonorecord becomes the property of the user,
and the library or archives has had no notice that the copy or
phonorecord would be used for any purpose other than private
study, scholarship, or research; and
(2) the. library or archives displays prominently, at the place
where orders are accepted, and includes on its order form, a warn
ing of copyright in accordance with requirements that the
Register or Copyrights shall prescribe by regulation.
(e) The rights of reproduction and distribution under this section
apply to the entire work, or to a substantial part of it, made from the
collection of a library or archives where the user makes his or her
request or from that of another library or archives, if the library or
archives has first determined, on the basis of a reasonable investiga
tion, that a copy or phonorecord of (he copyrighted work cannot be
obtained at. a pair price, if-(1) the copy or phonorecord becomes the property of the user,
and the library or archives has had no notice that the copy or
phonorecord would be used for any purpose other than private
study, scholarship, or research; and
(2) the library or archives displays prominently, at the place
where orders are accepted, and includes on its order form, a warn
ing of copyright in accordance with requirements that the Regis
ter of Copyrights shall prescribe by regulation.
(f) Nothing in this section—
(1) shall be construed to impose liability for copyright
infringement upon a library or archives or its employees for the
unsupervised use of reproducing equipment, located on its
premises: Provided, That such equipment displays a notice that
the making of a copy may be subject to the copyright law;
(2) excuses a person who uses such reproducing equipment or
who requests a copy or phonorecord under subsection (d) from
liability for copyright infringement for any such act, or for any
later use of such copy or phonorecord, if it exceeds fair use as
provided by section 107;
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(3) shall lx* construed. to limit the reproduction and distribu
tion by lending of a limited number of copies and excerpts by a
library or archives of an audiovisual news program, subject to
clauses (1), (2), and (3) of subsection (a) ; or
(4) in any way affects the right of fair use as provided by
section 107, or any contractual obligations assumed at any time
by the library or archives when it obtained a copy or phonorccord
of a work in its collections.
(g) 1 he rights of reproduction and distribution under this section
extend to the isolated and unrelated reproduction or distribution of a
single copy or phonorecord of the same material on separate occasions,
but do not extend to cases where the library or archives, or its
employee—
(1) is aware or has substantial reason to believe that it is
engaging in the related or concerted reproduction or distribution
of multiple copies or phonorecords of the same material, whether
made on one occasion or over a period of time, and whether
intended for aggregate use by one or more individuals or for
separate use by the individual members of a group; or
(2) engages in the systematic reproduction or distribution of
single or multiple copies or phonorecords of material described
in subsection (d) : Provided, That nothing in this clause prevents
a library or archives from participating in interlibrary arrange
ments that do not have, as tneir purpose or effect, that the library
or archives receiving such copies or phonorecords for distribution
does so in such aggregate quantities as to substitute for a sub
scription to or purchase of such work.
(h) The rights of reproduction and distribution under this section
do not apply to a musical work, a pictorial, graphic or sculptural
work, or a motion picture or other audiovisual work other than an
audiovisual work dealing with news, except that no such limitation
shall apply with respect to rights granted by subsections (b) and(c),
or with respect to pictorial or graphic works published as illustra
tions, diagrams, or similar adjuncts to works of which copies are
reproduced or distributed in accordance with subsections (d) and (e).
(i) Five years from the effective date of this Act, and at five-year
intervals thereafter, the Register of Copyrights, after consulting with
representatives of authors, book and periodical publishers, and other
owners of copyrighted materials, and with representatives of library
usci-s and librarians, shall submit to the Congress a report setting
forth the extent to which this section has achieved the intended statu
tory balancing of the rights of creators, and the needs of users. The.
report should also describe any problems that may have arisen, and
present. legislative or other recommendations, if warranted.
§ 109. Limitations on exclusive rights: Effect of transfer of par
ticular copy or phonorecord
(a) Notwithstanding the provisions of section 106(3), the owner of
a particular copy or phonorecord lawfully made under this title, or
any person authorized by such owner, is entitled, without the authority
of the copyright owner, to sell or otherwise dispose of the possession
of t hat copy or phonorecord.
(b) Notwithstanding the provisions of section 106(5), the owner of
a particular copy lawfully made under this title, oy any person author
ized by such owner, is entitled, without the authority of the copy
right owner, to display that copy publicly, cither directly or by the
projection of no more than one image at a time, to viewers present at
the place where the copy is located.
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(c) The privilege
xes prescribed by subsections (a) and (b) do not,
unless authorized b
jy the coyright owner, extend to any person who
has acquired pcxcc.
possession of the copy or phonorecord from the copyright owner, rr>y rental, lease, loan, or otherwise, without acquiring
ownership of it.
§ 110. Limitations on exclusive rights: Exemption of certain performances and displays
Notwithstanding the provisions of sect ion 106, the following are not
infringements of copyright:
(1) performance, or display of a work by instructors or pupils
in the course of face-to-face teaching activities of a nonprofit edu
cational institution, in a classroom or similar place (levoted to
instruction, unless, in the case of a motion picture or other audio
visual work, the performance, or the display of individual images,
is given by means of a copy that was not lawfully made under
this title, and that the person responsible for the performance
knew or had reason to believe was not lawfully made;
(2) performance of a nondramatic literary or musical work or
display of a work, by or in the course of a transmission, if—
(A) the performance or display is a regular part of the
systematic instructional activities of a governmental body or
a nonprofit educational institution; and
(B) the performance or display is directly related and of
material assistance to the teaching content of the transmis
sion ; and
(C) the transmission is made primarily for—
(i) reception in classrooms or similar places normally
devoted to instruction, or
(ii) reception by persons to whom the transmission
is directed because their disabilities or other special cir
cumstances prevent their attendance in classrooms or
similar places normally devoted to instruction, or
(iii) reception by officers or employees of govern
mental bodies as a part of their official duties or employ
ment;
(3J performance of a nondramatic literary or musical work
or or a dramatico-musical work of a religious nature, or display
of a work, in the course of services at a place of worship or other
religious assembly;
(4) performance of a nondramatic literary or musical work
otherwise than in a transmission to the public, without any pur
pose of direct or indirect commercial advantage and without
payment of any fee or other compensation for the performance
to any of its performers, promoters, or organizers, if—
(A) there is no direct or indirect admission charge; or
(B) the proceeds, after deducting the reasonable costs of
producing the performance, are used exclusively for educational, religious, or charitable purposes and not for private
financial gain, except where the copyright owner has served
notice of objection to the performance under the following
conditions;
(i) the notice shall be in writing and signed by the
copyright owner or such owner’s duly authorized agent;
and
(ii) the notice shall be served on the person respon
sible for the performance at least seven days before the
date of the performance, and shall state the reasons for
the objection; and
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(iii) the notice shall comply, in form, content, and
manner of service, with requirements that the Register
of Copyrights shall prescribe by regulation;
(5) communication of a transmission embodying a perform
ance ofTTisplay of a wort by the public reception of tne trans
mission on a single receiving apparatus of a kind commonly used
in private homes, unless—
(A) a direct charge is made to see or hear the transmission;
or

17 USC 111.

(B) the transmission thus received is further transmitted
to the public;
(6) performance, of a nondramatic musical work by a govern
mental body or a nonprofit agricultural or horticultural organiza
tion, in the course of an annual agricultural or horticultural fair
or exhibition conducted” by such body or organization; the exemp
tion provided by this clause shall extend to any liability for copy
right infringement that would otherwise be imposed on such body
or organization, under doctrines of vicarious liability or related
infringement, for a performance by a concessionnaire, business
establishment, or other person at such fair or exhibition, but shall
not excuse any such person from liability for the performance;
(7) performance of a nondramatic musical work by a vending
establishment open to the public at large without any direct or
indirect admission charge, where the sole purpose of the per
formance is to promote the retail sale of copies or phonorecords
of the work, and the performance is not transmitted beyond the
place whore the establishment is located and is within the imme
diate area where the sale is occurring;
(8) performance of a nondramatic literary work, by or in the
course of a transmission specifically designed for and primarily
directed to blind or other handicapped persons who are unable to
read normal printed material as a result of their handicap, or
deaf or other handicapped persons who are unable to hear the
aural signals accompanying a transmission of visual signals, if
the performance is made without any purpose of direct or indirect
commercial advantage and its transmission is made through the
facilities of: (i) a governmental body; or (ii) a noncommercial
educational broadcast station (as defined in section 397 of title
47); or (iii) a radio subcarrier authorization (as defined in 47
CFR 73/293-73.295 and 73.593-73.595); or (iv) a cable system
(as defined in section 111(f) ).
(9) performance on a single occasion of a dramatic literary
work published at least ten years before the date of the perform
ance, by or in the course of a transmission specifically designed
for and primarily directed to blind or other handicapped persons
who are unable to read normal printed material as a result of
their handicap, if the performance is made without any purpose
of direct or indirect commercial advantage and its transmission
is made through the facilities of a radio subcarrier authorization
referred to in clause (8) (iii), Provided, That the provisions of
this clause shall not be applicable to more than one performance
of the same work by the same performers or under the auspices of
the same organization.
§111. Limitations on exclusive rights: Secondary transmissions
(a) Certain Secondary Transmissions Exempted.—The second
ary transmission of a primary transmission embodying a performance
or display of a work is not an infringement of copyright if—
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(1) the secondary transmission is not made by a cable system,
and consists entirely of the relaying, by the management of a
ftpiV’tnient house, or similar establishment, of signals trans
mitted by a broadcast station licensed by the Federal Communi
cations Commission, within the local service area of such station,
to the private lodgings of guests or residents of such, establish
ment, and no direct charge, is made to see or hear the secondary
transmission; or
(2) the secondary transmission is made solely for the purpose
and under the conditions specified by clause (2) of section 110; or
(3) the secondary transmission is made by any carrier who has
no direct or indirect control over the content or selection of the
primary transmission or over the particular recipients of the
secondary transmission, and whose activities with respect to the
secondary transmission consist solely of providing wires, cables,
or other communications channels for the use of others: Provided*
That the provisions of this clause extend only to the activities of
said carrier with respect to secondary transmissions and do not
exempt from liability the activities of others with respect to their
own primary or secondary transmissions; or
(4) the secondary transmission is not made by a cable system
but is made by a governmental body, or other nonprofit organiza
tion, without any purpose of direct or indirect commercial advan
tage, and without charge to the recipients of the secondary
transmission other than assessments necessary to defray the actual
and reasonable costs of maintaining and operating the secondary
transmission service.
(b) Secondary Transmission of Primary Transmission to Con
trolled Group.—Notwithstanding the provisions of subsections
(a) and (c), the. secondary transmission to the public of a primary
t ransmission embodying a performance or display of a work is action
able. as an act of infringement under section 501, and is fully subject
to the remedies provided by sections 502 through 506 and 509,jf the
primary transmission is not made for reception by the public atlarge
but is controlled and limited to reception by particular members of the
public: Provided, however, That such secondary transmission is not
actionable as an act of infringement if—
(1) the primary transmission is made by a broadcast station
licensed by*the Federal Communications Commission; and
(2) the carriage of the signals comprising the secondary trans
mission is required under the rules, regulations, or authorizations
of the Federal Communications Commission; and
(3) the signal of the primary transmitter is not altered or
changed in any way by the secondary transmitter.
(c) Secondary Transmissions by Cable Systems.—
(1) Subject to the provisions of clauses (2), (3), and (4) of
this subsection, secondary transmissions to the public by a cable
system of a primary transmission made by a broadcast station
licensed by the Federal Communications Commission or by an
appropriate governmental authority of Canada or Mexico and
einlaxlying a performance or display of a work shall be subject to
compulsory licensing upon compliance with the requirements of
subsection (d) where the carriage of the signals comprising the
secondary transmission is permissible under the rules, regulations,
or authorizations of the Federal Communications Commission.
(2) Notwithstanding the provisions of clause (1) of this sub
section, the willful or related secondary transmission to the
public by a cable system of a primary transmission made by a
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broadcast station licensed by the Federal Communications Coin
mission or by an appropriate governmental authority of Canadi
or Mexico and embodying a performance or display of a work b
actionable as an act of infringement under section 501, and h
fully subject to the remedies provided by sections 50*2 through 504
and 509, in the following cases:
(A) where the carriage of the signals comprising the sec
ondary transmission is not permissible under the rules, regu
lations, or authorizations of the Federal Communications
Commission; or
(B) where the cable system has not recorded the notice
specified by subsection (d) and deposited the statement of
account and royalty fee required by subsection (d).
(3) Notwithstanding the provisions of clause (1) of this sub
section and subject to the provisions of subsection (e) of this
section, the secondary transmission to the public by a cable system
of a primary transmission made by a broadcast station licensed by
the Federal Communications Commission or by an appropriate
governmental authority of Canada or Mexico and embodying a
performance or display of a work is actionable as an act of
infringement under section 501, and is fully subject to the reme
dies provided by sections 502 through 506 and sections 509 and
510, if the content of the particular program in which the per
formance or display is embodied, or any commercial advertising
or station announcements transmitted by the primary transmitter
during, or immediately before or after, the transmission of such
program, is in any way willfully altered by the cable system
through changes, deletions, or additions, except for the alteration,
deletion, or substitution of commercial advertisements performed
by those engaged in television commercial advertising market
research: Provided, That. the research company has obtained the
prior consent, of the. advertiser who has purchased the original
commercial advertisement, the television station broadcasting that
commercial advertisement, and the cable system performing the
secondary transmission: And provided further, That such com
mercial alteration, deletion, or substitution is not performed for
the purpose of deriving income from the sale of that commercial
time.
(4) Notwithstanding the provisions of clause (1) of this sub
section, the secondary transmission to the public by a cable sys
tem of a primary transmission made by a broadcast station
licensed by an appropriate governmental authority of Canada or
Mexico and embodying a performance or display of a work is
actionable as an act of infringement under section 501, and is
fully subject to the remedies provided by sections 502 through 506
and section 509, if (A) with respect to Canadian signals, the
community of the cable system is located more than 150 miles
from the United States-Canadian border and is also located south
of the forty-second parallel of latitude, or'(B) with respect to
Mexican signals, the secondary transmission is made by a cable
system which received the primary transmission by means other
than direct interception of a free space radio wave emitted by
such broadcast television station, unless prior to April 15, 1976,
such cable system was actually carrying, or was specifically
authorized to carry, the signal of such foreign station on the
system pursuant to the rules, regulations, or authorizations of tho
Federal Communications Commission.
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(d) ( -ompuusory Lic ense for Secondary Transmissions by (’able
Systems.—
(1) For any secondary transmission to be subject to compul- 1Notice.
sory licensing under subsection (c), the cable system shall, at
least one month before the date of the commencement of opera
tions of the cable system or within one hundred and eighty days
after the enactment of this Act, whichever is later, and there
after within thirty days after each occasion on which the owner
ship or control or the signal carriage coinplement of the cable
system changes, record in the Copyright Office a notice including
a statement of the identity and address of the person who owns
or operates the secondary transmission service or has power to
exercise primary control over it, together with the name and
location of the primary transmitter or primary transmitters
whose signals are regularly carried by the cable system, and there
after, from time to time, such further information as tno Register
of (’opyrights, after consultation with the Copyright Royalty
Tribunal (if and when the Tribunal has been constituted), shall
prescribe by regulation to carry out the purpose of this clause.
(2) A cable system whose secondary transmissions have'been
subject to compulsory licensing under subsection (c) shall, on
a semiannual basis, deposit with the Register of Copyrights, in
accordance with requirements that the Register shall, after con
sultation with the Copyright Royalty Tribunal (if and when
the Tribunal has been constituted), prescribe by regulation—
(A) a statement of account, covering the six months next Statement of
preceding, specifying the number of channels on which the account.
cable system made secondary transmissions to its subscribers,
the names and locations of all primary transmitters whose
transmissions were further transmitted by the cable system,
the total number of subscribers, the gross amounts paid to
the cable system for the basic service of providing secondary
transmissions of primary broadcast transmitters, and such
other data as the Register of ('’opyrights may, after consulta
tion with the Copyright. Royalty Tribunal (if and when the
Tribunal has been constituted), from time to time prescribe
by regulation. Such statement shall also include a social Nonnetwork
statement of account covering any nonnetwork television television
programming that was carried by the cable, system in whole programming.
or in part lieyond the local service area of the primary
transmitter, under rules, regulations, or authorizations of
the Federal Communications Commission permitting the
substitution or addition of signals under certain circum
stances, together with logs showing the times, dates, stations,
and programs involved in such substituted or added carriage;
and
(B) except in the case of a cable system whose royalty is Total royalty fee.
specified in subclause (C) or (I)), a total royalty fee for the
period covered by the statement, computed on the basis of
specified percentages of the gross receipts from subscribers
to the cable service during said period for the, basic, service
of providing secondary transmissions of primary broadcast
transmitters,as follows:
(i) 0.675 of 1 per centum of such gross receipts for
the privilege of further transmitting any nonnetwork
programing of a primary transmitter in whole or in part
beyond the lexal service area of such primary trans
mitter, such amount to be applied against the fee, if
any, payable pursuant to paragraphs (ii) through (iv) ;
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(ii) 0.G75 of 1 per centum of such gross receipts for
the first distant signal equivalent;
(iii) 0.425 of 1 per centum of such gross receipts for
each of the second, third, and fourth distant signal
equivalents;
(iv) 0.2 of 1 per centum of such gross receipts for the
fifth distant signal equivalent and each additional
distant signal equivalent thereafter; and
in computing the amounts payable under paragraph (ii)
through (iv), above, any fraction of a distant signal equiv
alent shall be computed at its fractional value and, in the
case of any cable system located partly within and partly
without the local service area of a primary transmitter,
gross receipts shall be limited to those gross receipts derived
from subscribers located without the local service area of
such primary transmitter; and
(C) if (he actual gross receipts paid by subscribers to a
cable system for the period covered by the statement for the
basic service of providing secondary transmissions of pri
mary broadcast transmitters total $80,000 or less, gross
receipts of the cable system for the purpose of this subclause
shall be. computed by subtracting from such actual gross
receipts the amount by which $80,000 exceeds such actual
gross receipts, except that in no case shall a cable system’s
gross receipts be reduced to less than $3,000. The royalty fee
payable under this subclause shall be 0.5 of 1 per centum,
regardless of the number of distant signal equivalents, if
any; and
(I)) if the actual gross receipts paid by subscribers to a
cable system for the. period covered by the statement, for the
basic service of providing secondary transmissions of primary
broadcast transmitters, are more than $80,000 but less than
$100,000, the royalty fee payable under this subclause, shall
be (i) 0.5 of 1 per centum of any gross receipts up to $80,000;
and (ii) 1 per centum of any gross receipts m excess of
$80,000 but less than $100,000, regardless of the number of
distant signal equivalents, if any.
(3) The Register of Copyrights shall receive all fees deposited
under this section and, after deducting the reasonable costs
incurred by (he Copyright Office under this section, shall deposit
the balance in the Treasury of the United States, in such manner
as the Secretary of the Treasury directs. All funds held by the
Secretary of the Treasury shall be invested in interest-bearing
United States securities for later distribution with interest by the
Copyright. Royalty Tribunal as provided by this title. The. Reg
ister shall submit to the Copyright Royalty Tribunal, on a semi
annual basis, a compilation of all statements of account covering
the relevant six-month period provided by clause (2) of this sub
section.
.
(4) The royalty fees thus deposited shall, in accordance with
the procedures provided.by clause (5), be distributed to those
among the following copyright owners who claim that their
works' were (he subject of secondary transmissions by cable
systems during the relevant semiannual period:.
(A) any such owner whose work was included in a sec
ondary transmission made by a cable, system of a nonnet
work television program in whole or in part beyond the
local service area of the primary transmitter; and
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(B) any such owner whose work was included in a second
ary transmission identified in a special statement of account
deposited under clause (2) (A); and
(C) any such owner whose work was included in nonnet
work programing consisting exclusively of aural signals
carried by a cable system in whole or in part beyond the
local service area of the primary transmitter of such
programs.
(5) The royalty foes thus deposited shall be distributed in Distribution
procedures.
accordance with the following procedures:
(A) During the month of July in each year, every person
claiming to be entitled to compulsory license fees for second
ary transmissions shall file a claim with the Copyright
Royalty Tribunal, in accordance with requirements that the
Tribunal shall prescribe by regulation. Notwithstanding any
provisions of the antitrust laws, for purposes of this clause
any claimants may agree among themselves as to the propor
tionate division of compulsory licensing fees among them,
may lump their claims together and file them jointly or as
a single claim, or may designate a common agent to receive
payment on their behalf.
(B) After the first day of August of each year, the Copy
right Royalty Tribunal shall determine whether there exists
a controversy concerning the distribution of royalty fees.
If the Tribunal determines that no such controversy exists,
it shall, after deducting its reasonable administrative costs
under this section, distribute such fees to the copyright
owners entitled, or to their designated agents. If the Tribunal
finds the existence of a controversy, it shall, pursuant to
chapter 8 of this title, conduct a proceeding to determine the
distribution of royalty fees.
(C) During the pendency of any proceeding under this
subsection, the Copyright Royalty tribunal shall withhold
from distribution an amount sufficient to satisfy all claims
with respect to which a controversy exists, but shall have
discretion to proceed to distribute any amounts that are not
in controversy.
(e) Nonsimultaneous Secondary Transmissions by Cable Sys
tem s.-(1) Notwithstanding those provisions of the second paragraph
of subsection (f) relating to nonsimultaneous secondary trans
missions by a cable system, any such transmissions are actionable
as an act of infringement under section 501, and are fully subject
to the remedies provided by sections 502 through 50G and sections
509 and 510, unless—
(A) the program on the videotape is transmitted no more
than one time to the cable systems subscribers; and
(B) the copyrighted program, episode, or motion picture
videotape, including the commercials contained within such
program, episode, or picture, is transmitted without deletion
or editing: and
(C) an owner or officer of the cable system (i) prevents
the duplication of the videotape while in the possession of
the system, (ii) prevents unauthorized duplication while in
the possession of the facility making the videotape for the
system if the system owns or controls the facility, or takes
reasonable precautions to prevent such duplication if it does
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not own or control the facility, (iii) takes adequate precau
tions to prevent duplication while the tape is being transfjorted, and (iv) subject, to clause (2), erases or destroys, or
causes the erasure or destruction of, the videotape ; and
(D) within forty-five days after the end of each calendar
quarter, an owner or officer of the cable system executes an
affidavit attesting (i) to the steps and precautions taken to
prevent duplication of the videotape, and (ii) subject to
clause (2), to the erasure or destruction of all videotapes
made or used during such quarter; and
(E) such owner or officer places or causes each such affi
davit, and affidavits received pursuant to clause (2) (C), to
l>e placed in a file, open to public inspection, at such system’s
main office in the community where the transmission is made
or in the nearest community where such system maintains an
office; and
(F) the nonsimultaneous transmission is one that the cable
system would l>e authorized to transmit under the rules, reg
ulations, and authorizations of the Federal Communications
Commission in effect at the time of the nonsimultaneous
transmission if the transmission had been made simultane
ously, except that this subclause shall not apply to inadvert
ent or accidental transmissions.
(2) If a cable system transfers to any person a videotape of a
program nonsimultaneously transmitted by it, such transfer is
actionable as an act of infringement under section 501, and is
fully subject to the remedies provided by sections 502 through
506 and 509, except that, pursuant to a written, nonprofit contract
providing for the equitable, sharing of the costs of such videotape
and its transfer, a videotape nonsimultaneously transmitted by
it, in accordance with clause (1), may be transferred by one cable
system in Alaska to another system in Alaska, by one cable system
in Hawaii permitted to make such nonsimultaneous transmissions
to another such cable system in Hawaii, or by one cable system
in Guam, the Northern Mariana Islands, or tne Trust Territory
of the Pacific Islands, to another cable system in any of those
three, territories, if—
(A) each such contract is available for public inspection
in the offices of the cable systems involved, and a copy of such
contract is filed, within thirty days after such contract is
entered into, with the Copyright Office (which Office shall
make each such contract available for public inspection) ; and
(B) the cable system to which the videotape is transferred
complies with clause (1)(A), (B), (C)(i), (iii), and (iv).
and (D) through (F); and
(C) such system provides a copy of the affidavit required
to be made in accordance with clause (1)(D) to each cable
system making a previous nonsimultaneous transmission of
the same videotape.
(3) This subsection shall not be construed to supersede the
exclusivity protection provisions of any existing agreement, or
any such agreement hereafter entered into, between a cable system
and a television broadcast station in the area in which the cable
system is located, or a network with which such station is
affiliated.
(4) As used in this subsection, the term “videotape’’, and each
of its variant forms, means the reproduction of the images and
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sounds of a program or programs broadcast by a television broadcast station licensed by the Federal Communications Commission,
regardless of the nature of the material objects, such as tapes or
films, in which the reproduction is embodied.
(/) Definitions.—As used in this section, the following terms and
their variant forms mean the following:
A “primary transmission” is a transmission made to the public
by the transmitting facility whose signals are being received and
further transmitted by the secondary transmission service,
regardless of where or when the performance or display was first
transmitted.
A “secondary transmission*' is the further transmitting of a
primary transmission simultaneously with the primary transmis
sion, or nonsimultaneously with the primary transmission if by
a “cable system” not located in whole or in part within the
boundary of the forty-eight contiguous States, Hawaii, or Puerto
Rico: Provided^ however^ That a nonsimultaneous further trans
mission by a cable system located in Hawaii of a primary trans
mission shall be deemed to be a secondary’ transmission if the
carriage of the television broadcast signal comprising such
further transmission is permissible under the rules, regulations,
or authorizations of the Federal Communications Commission.
A “cable system” is a facility, located in any State, Territory,
Trust Territory, or Possession, that in whole or in part receives
signals transmitted or programs broadcast by one or more televi
sion broadcast stations licensed by the Federal Communications
Commission, and makes secondary transmissions of such signals
or programs by wires, cables, or other communications channels
to subscribing members of the public who pay for such service.
For purposes of determining the royalty fee under subsection
(d)(2), two or more cable systems in contiguous communities
under common ownership or control or operating from one head
end shall be considered as one system.
The “local service area-of a primary transmitter”, in the case
of a television broadcast station, comprises the area in which such
station is entitled to insist upon its signal being retransmitted by
a cable system pursuant to the rules, regulations, and authoriza
tions of the Federal Communications Commission in effect on
April 15, 1976, or in the case of a television broadcast station
licensed by an appropriate governmental authority of Canada or
Mexico, the area in which it would be entitled to insist upon its
signal being retransmitted if it were a television broadcast station
subject to such rules, regulations, and authorizations. The “local
service area of a primary transmitter”, in the case of a radio
broadcast station, comprises the primary service area of such
station, pursuant to the rules and regulations of the Federal
Communications Commission.
A “distant signal equivalent” is the value assigned to the
secondary transmission of any nonnetwork television programing
carried by a cable system in whole or in part beyond the local
service area of the primary transmitter of such programing. It
is computed by assigning a value of one to each independent
station and a value of one-quarter to each network station and
noncommercial educational station for the nonnetwork pro
graming so carried pursuant to the rules, regulations, and
authorizations of the Federal Communications Commission. The
foregoing values for independent, network, and noncommercial
274-504 0 - 78 -3
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educational stations are subject, however, to the following excep
tions and limitations. Where the rules and regulations of the
Federal Communications Commission require a cable system to
omit the further transmission of a particular program and such
rules and regulations also permit the substitution of another pro
gram embodying a performance or display of a work in place of
the omitted transmission, or where such rules and regulations in
effect on the date of enactment of this Act permit a cable system,
at its election, to effect such deletion and substitution of a nonlive
program or to carry additional programs not transmitted by
primary transmitters within whose local service area the cable
system is located, no value shall be assigned for the substituted or
additional program; where the rules, regulations, or authoriza
tions of the Federal Communications Commission in effect on the
date of enactment of this Act permit a cable system, at its election,
to omit the further transmission of a particular program and such
rules, regulations, or authorizations also permit the substitution
of another program embodying a performance or display of a
work in place, of the omitted transmission, the value assigned for
the substituted or additional program shall be, in the case of a live
program, the value of one. full distant signal equivalent multi
plied by a fraction that has as its numerator the number of days
in the year in which such substitution occurs and as its denomi
nator the. number of days in the year. In the case of a station
carried pursuant to the late-night or specialty programing rules
of the Federal Communications Commission, or a station carried
on a part-time, basis where full-time carriage is not possible
because the cable system lacks the activated channel capacity to
retransmit on a full-time basis all signals which it is authorized
to carry, the values for independent, network, and noncommercial
educational stations set forth above, as the case may be, shall be
multiplied by a fraction which is equal to the ratio of the broad
cast hours of such station carried by the cable system to the total
broadcast, hours, of the station.
A “network station” is a television broadcast station that is
owned or operated by, or affiliated with, one or more of the televi
sion networks in the United States providing nationwide transniissons, and that transmits a substantial part of the programing
supplied by such networks for a substantial part of that station’s
typical broadcast day.
An “independent station” is a commercial television broadcast
station other than a network station.
A “noncommercial educational station” is a television station
that is a noncommercial educational broadcast station as defined
in section 397 of title 47.
§112. Limitations on exclusive rights: Ephemeral recordings
(a) Notwithstanding the provisions of section 10G, and except in
the case of a motion picture or other audiovisual work, it is not an
infringement of copyright for a transmitting organization entitled to
transmit to the public a performance or display of a work, under a
license or transfer of the copyright or under the limitations on exclu
sive rights in sound recordings specified by section 114 (a) ,_to_make no
more than one copy or phonorecord of a particular transmission pro
gram embodying the performance or display, if—
— (1) the copy or phonorecord is retained and used solely by the
transmitting organization that made it, and no further copies or
phonorecords are reproduced from it; and
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(2) the copy or phonorecord isjised solely for the transmitting
organization s own transmissions witTfin its local service area, or
for purposes of archival preservation or security; and
(3) unless preserved exclusively for archival purposes, the copy
or phonorecord is destroyed within six months from theTate tno
transmission program was first transmitted to the public.
(b) Notwithstanding the provisions of section 106, it is not an
infringement of copyright for a governmental body 01 other nonprofit
organization entitled to transmit a performance or display of a work,
under section 110(2) or under the limitations on exclusive rights in
sound recordings specified by section 114(a), to make nojnore_than ~
thirty copies or phonorecords of a particular"!ransinissibn program ~
embodying the performance or display, if—
(1) no further copies or phonorecords are reproduced from
the copies or phonorecords made under this clause; and
(2) except for one copy or phonorecord that may be preserved
exclusively for archival purposes, the copies or phonorecords are
destroyed within seven years from the date the transmission pro
gram was first transmitted to the public.
(c) Notwithstanding the provisions of section 106, it is not an
infringinent. of copyright for a governmental Ixidy or other nonprofit
organization to make for distribution no more than one copy or phono
record, for each transmitting organization specified in clause (2) of
this subsection, of a particular transmission program embodying a
performance of a nonuramatic musical work of a religious nature, or
of a sound recording of such a musical work, if—
(1) there, is no direct or indirect charge, for making or
distributing any such copies or phonorecords; and
(2) none of such copies or phonorecords is used for any
performance other than a single, transmission to the public by a
transmitting organization entitled to transmit to the public a
performance of the work under a license or transfer of the copy
right; and
(3) except for one copy or phonorecord that may be preserved
exclusively for archival purposes, the copies or phonorecords are
all destroyed within one year from the date the transmission pro
gram was first transmitted to the public.
(d) Notwithstanding the provisions of section 106, it is not an
infringement of copyright for a governmental body or other nonprofit
organization entitled to transmit a performance of a work under
section 110(8) to make no more than ten copies or phonorecords
emlxxlying the performance, or to permit the. use of any such copy or
phonorecord by any governmental Ixxly or nonprofit organization
entitled to transmit a performance of a work under section 110(8), if
(1) any such copy or phonorecord is retained and used solely
by the organization that made it, or by a governmental body or
nonprofit organization entitled to transmit a performance of a
work under section 110(8), and no further copies or phonorecords
are reproduced from it; and
(2) any such copy or phonorecord is used solely for transmis
sions authorized under section 110(8), or for purposes of archival
preservation or security; and
(3) the governmental body or nonprofit organization permit
ting any use of any such copy or phonorecord by any govern
mental body or nonprofit organization under this subsection does
not make any charge for such use.
(e) The transmission program embodied in a copy or phonorccord
made under this section is not subject to protection as a derivative
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work under (his title except with (he express consent of the owners
of copyright in the preexisting works employed in the program.
§113. Scope of exclusive rights in pictorial, graphic, and sculp
tural works
(a) Subject, to the provisions of subsections (b) and (c) of this sec
tion, the exclusive right to reproduce a copyrighted pictorial, graphic,
or sculptural work in copies under section 106 includes the right to
reproduce the work in or on any kind of article, whether useful or
otherwise.
(b) This title, does not afford, to (he owner of copyright in a work
(hat portrays a useful article as such, any greater or lesser rights with
respect, to the making, distribution, or display of the useful article so
portrayed than those afforded to such works under the law, whether
title. 17 or the common law or statutes of a State, in effect on Decem
ber 31, 1977, as held applicable and construed by a court in an action
brought, under this (i(le.
(c) In (he case of a work lawfully reproduced in useful articles that
have been offered for sale or other distribution to the public, copyright
does not include any right to prevent the making, distribution, or dis
play of pictures or photographs of such articles in connection with
advertisements or commentaries related to the distribution or display
of such articles, or in connection with news reports.
§ ILL Scope of exclusive rights in sound recordings
(a) The exclusive rights of the owner of copyright in a sound record
ing are limited to (he rights specified by clauses (1), (2), and (3) of
section 106, and do not include any right of performance under sec
tion 106(4).
(b) The exclusive right of the owner of copyright in a sound record
ing under clause (1) of section 106 is limited to the right to duplicate
the sound recording in the form of phonorecords, or of copies of motion
pictures and other audiovisual works, that directly or indirectly recap
ture the actual sounds fixed in the recording. The exclusive right of
the owner of copyright in a sound recording under clause (2) of sec
tion 106 is limited to the right to prepare a derivative work in which
(he actual sounds fixed in the sound recording are rearranged, remixed,
or otherwise altered in sequence, or quality. The exclusive rights of the
owner of copyright, in a sound recording under clauses (1) and (2) of
section 106 do not extend to the making or duplication of another
sound recording that consists entirely of an independent fixation of
other sounds, even though such sounds imitate or simulate those in the
copyrighted sound recording. The exclusive rights of the owner of
copyright in a sound recording under clauses (1), (2), and (3) of
section 106 do not apply to sound recordings included in educational
television and radio programs (as defined in section 397 of title 47)
distributed or transmitted by or through public broadcasting entities
(as defined by section 118(g)) : Provided, That copies or phonorecords
of said programs are not commercially distributed by or through
public broadcasting entities to the general public.
(c) This section does not limit or impair the exclusive right toper
form publicly, by means of a phonorecord, any of the works specified
by section 106(4).
(d) On January 3, 1978, the Register of Copyrights, after consult
ing with representatives of owners of copyrighted materials, represent
atives of the broadcasting, recording, motion picture, entertainment
industries, and arts organizations, representatives of organized labor
and performers of copyrighted materials, shall submit to the Congress
a report setting forth recommendations as to whether this section
should lx*, amended to provide for performers and copyright owners of
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copyrighted material any performance rights in such material. The
report should describe the status of such rights in foreign countries,
the views of major interested parties, and specific legislative or other
recommendations, if any.
§115. Scope of exclusive rights in nondramatic musical works:
Compulsory license for making and distributing phono
records
In the case of nondramatic musical works, the exclusive rights pro
vided by clauses (1) and (3) of section 106, to make and to distribute
phonorecords of such works, are subject to compulsory licensing under
the condit ions specified by this section.
(a) Availability and Scope of Compulsory License.—
(1) When phonorecords of a nondramatic musical work have
l>een distributed to the public in the United States under the
authority of the copyright owner, any other person may, by com
plying with the provisions o.f this section, obtain a compulsory
license to make and distribute phonorecords of the work. A
person may obtain a compulsory license only if his or her pri
mary purpose in making phonorecords is to distribute them to
the public for private use. A person may not obtain a compulsory
license for use of the work in the making of phonorecords dupli
cating a sound recording fixed by another, unless: (i) such sound
recording was fixed lawfully; and (ii) the making of the phono
records was authorized by the owner of copyright in the sound
recording or, if the sound recording was fixed before February 15,
1972, by any person who fixed the sound recording pursuant
to an express license from (he owner of the copyright in the
musical work or pursuant to a valid compulsory license for use.
of such work in a sound recording.
(2) A compulsory license includes the privilege of making a
musical arrangement of the work to the extent necessary to con
form it to the style or manner of interpretation o.f the perform
ance involved, but the arrangement shall not change the basic
melody or fundamental character of the work, ami shall not be
subject to protection as a derivative work under this title, except
with the express consent of the copyright owner.
(b) Notice of Intention To Obtain Compulsory License.-(1) Any person who wishes to obtain a compulsory license
under this section shall, before or within thirty days after mak
ing. and before distributing any phonorecords of the work, serve
notice of intention to do so on the copyright owner. If the regis
tration or other public records of the Copyright Office do not
identifv the copyright owner and include an address at which
notice, can lie. served, it shall be sufficient to file the notice of inten
tion in the Copyright Office. The notice shall comply, in form,
content, and manner of service, with requirements that the Regis
ter of Copy rights shall prescribe by regulation.
(2) Failure to serve or file the notice required by clause (1)
forecloses the possibility o.f a compulsory license and, in the
absence of a negotiated license, renders the maliking and distribution of phonorecords actionable as acts of infringement under
section 501 and fully subject to the remedies provided by sections
502 through 506 and 509.
(c) Royalty Payable Under Compulsory License.—
(1) To be entitled to receive royalties under a compulsory
license, the copyright owner must be identified in the registration
or other public records of the Copyright Office. The owner is
entitled to royalties for phonorecords made and distributed after
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being so identified, but is not entitled to recover for any phono
rccords previously made and distributed.
(2) Except as provided by clause (1), the royalty under a
compulsory license shall lie payable for every phonorecord made
and distributed in accordance with the license. For this purpose,
a phonorccord is considered “distributed” if the person exercising
the compulsory license has voluntarily and permanently parted
with its possession. With respect to each work embodied in the
phonorecord, the royalty shall be either two and three-fourths
cents, or one-half of one cent per minute of playing time or frac
tion thereof, whichever amount is larger.
(3) Royalty payments shall be made on or before the twentieth
day of each month and shall include all royalties for the month
next preceding. Each monthly payment shall be made under oath
and shall comply with requirements that the Register of Copy
rights shall prescribe by regulation. The Register shall also
prescribe regulations under which detailed cumulative annual
statements of account, certified by a certified public accountant,
shall be filed for every compulsory license under this section. The
regulations covering both the monthly and the annual statements
of account shall prescribe the form, content, and manner of cer
tification with respect to the number of records made and the
number of records distributed.
(4) If the copyright owner does not receive the monthly pay
ment and the monthly and annual statements of account when
due, the owner may give written notice to the licensee that, unless
the default is remedied within thirty days from the date of the
notice, the compulsory license will be automatically terminated.
Such termination renders either the making or the distribution,
or both, of all phonorecords for which the royalty has not been
paid, actionable as acts of infringement under section 501 and
fully subject to the remedies provided by sections 502 through
506 and 509.
§116. Scope of exclusive rights in nondramatic musical works:
Public performances by means of coin-operated phono
record players
(a) Limitation on Exclusive Right.—In the case of a nondra
matic musical work embodied in a phonorecord, the exclusive right
under clause (4) of section 106 to perform the work publicly by means
of a coin-operated phonorecord player is limited as follows:
(1) The proprietor of the establishment in which the public
performance takes place is not liable for infringement with
respect to such public performance unless—
(A) such proprietor is the operator of the phonorecord
player; or
(B) such proprietor refuses or fails, within one month
after receipt by registered or certified mail of a request, at a
time during which the certificate required by clause (1) (C)
of subsection (b) is not affixed to the phonorecord player,
by the copyright owner, to make full disclosure, by registered
or certified mail, of the identity of the operator of the phono
record player.
(2) The operator of the coin-operated phonorecord player may
obtain a compulsory license to perform the work publicly on that
phonorccord player by filing the application, affixing the certifi
cate, and paying the royalties provided by subsection (b).
(b) Rewrdation of Coin-Operated Phonorecord Player, Affixa• tion of Certificate, and Royalty Payable Under Compulsory
License.—
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(1) Any operator who wishes to obtain a compulsory license
for the public performance-of works on a coin-operated phono
record player shall fulfill the following requirements:
(A) Before or within one month after such performances
are made available on a particular phonorecord player, and
during the month of January in each succeeding year that
such performances are made available on that particular
phonorecord player, the operator shall file in the Copyright
Office, in accordance with requirements that the Register of
Copyrights, after consultation with the Copyright Royalty
Tribunal (if and when the Tribunal has been constituted),
shall prescribe by regulation, an application containing the
name and address of the operator of the phonorecord player
and the manufacturer and serial number or other explicit
identification of the phonorecord player, and deposit with
the Register of Copyrights a royalty fee for the current
calendar year of $8 for that particular phonorecord player.
If such performances are made available on a particular
phonorecord player for the first time after July 1 of any year,
the royalty fee to be deposited for the remainder of that year
shall lx* $4.
(B) Within twenty days of receipt of an application and
a royalty fee pursuant to subclause (A), the Register of
Copyrights shall issue to the applicant a certificate for the
phonorecord player.
(C) On or before March 1 of the year in which the certifi
cate prescribed by subclause (B) of this clause is issued, or
within ten days after the date of issue of the certificate, the
operator shall affix to the particular phonorccord player, in a
position where it can be readily examined by the public, the
certificate, issued by the Register of Copyrights under sub
clause (B), of the latest application made by such operator
under subclause (A) of this clause with respect to that
phonorecord player.
(2) Failure to file the application, to affix the certificate, or to
pay the royalty required by clause (1) of this subsection renders
the public performance actionable as an act of infringement
under section 501 and fully subject to the remedies provided by
sections 502 through 506 and 509.
(c) DISTRIBUTION OF ROYALTIES.—

(1) The Register of Copyrights shall receive all fees deposited
under this section and. after deducting the reasonable costs
incurred by the Copyright Office under this section, shall deposit
the balance in the Treasury of the United States, in such manner
as the Secretary of the Treasury directs. All funds held by the
Secretary of (he Treasury shall be invested in interest-bearing
United States securities for later distribution with interest by
the Copyright Royalty Tribunal as provided by this title. The
Register shall submit to the Copyright Royalty Tribunal, on an
annual basis, a detailed statement of account covering all fees
received for the relevant period provided by subsection (b).
(2) During the month of January in each year, every person
claiming to be entitled to compulsory license fees under this sec
tion for performances during the preceding twelve-month period
shall file a claim with the Copyright Royalty Tribunal, in accord
ance with requirements that, the Tribunal shall prescribe by regu
lation. Such claim shall include an agreement to accept as final,
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exccpt as provided in section 810 of this title, the determination
oyalty Tribunal
1 ribunal in any controversy concerning
of the Copyright Royalty
the distribution of royalty fees deposited under subclausc (A) of
subsection (b) (1) of this section to which the claimant is a party.
Notwithstanding any provisions of the antitrust laws, for purposes of this sul tsection any claimants may agree among them*
selves as to the proportionate division of compulsory licensing
fees among them, may lump their claims together and file them
jointly or as a single claim, or may designate a common agent to
receive payment on their l>ehalf.
(3) After the first day of October of each year, the Copyright
Royalty Tribunal shall determine whether there exists a con
troversy concerning the distribution of royalty fees deposited
under subclause (A) of subsection (b)(1). If the Tribunal deter
mines that no such controversy exists, it shall, after deducting its
reasonable administrative costs under (his section, distribute such
fees to the copy right owners entitled, or to their designated agents.
If it finds that such a controversy exists, it shall, pursuant to
chapter <8 of this title, conduct a proceeding to determine the
distribution of royalty fees.
(4) The fees to be distributed shall lay divided as follows:
(A) to every copyright owner not affiliated with a per
forming rights society, the pro rata share of the fees to l>e
distributed to which such copyright owner proves entitlement.
(B) to the performing rights societies, the remainder of
the fees to be distributed in such pro rata shares as they shall
by agreement stipulate among themselves, or, if they fail to
agree, the pro rata share to which such performing rights
societies prove entitlement.
(C) during the pendency of any proceeding under this
section, the Copyright Royalty Tribunal shall withhold from
distribution an amount sufficient to satisfy all claims with
respect to which a controversy exists, but shall have discre
tion to proceed to distribute any amounts that, are not in
controversy.
(5) The Copyright Royalty Tribunal shall promulgate regula
tions under which persons who can reasonably be expected to have
claims may, during the year in which performances take place,
without expense to or harassment of operators or proprietors of
establishments in which phonorecord players are located, have
such access to such establishments and to the phonorecord players
located therein and such opportunity to obtain information with
respect thereto as may be reasonably necessary to determine, by
sampling procedures or otherwise, the proportion of contribution
of (he. musical works of each such person to the earnings of the
phonorecord players for which fees shall have been deposited.
Any person who alleges (hat he or she has been denied the access
permitted under (he regulations prescribed by the Copyright
Royalty Tribunal may bring an action in the United States Dis
trict Court for (he District, of Columbia for (he cancellation of
the. compulsory license of (he phonorecord player to which such
access has liven denied, and (he court, shall have the power to
declare the compulsory license thereof invalid from the date of
issue thereof.
(d) ChimInal Penalties.—Any person who knowingly makes a
false representation of a material fact in an application filed under
clause. (J) (A) of subsection (b),or who knowingly niters a certificate,
issued under danse (l)(B) of subsection (b) or knowingly affixes
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such a certificate to a phonorccord player other than the one it covers,
shall be fined not more than $2,500.
(e) Definitions.—As used in this section, the following terms and
their variant forms mean the following:
(1) A “coin-operated phonorecord player” is a machine or
device that—
(A) is employed solely for the performance of non
dramatic musical works by means of phonorecords upon
being activated by insertion of coins, currency, tokens, or
other monetary units or their equivalent-;
(B) is located in an establishment making no direct or
indirect charge for admission;
(C) is accompanied by a list of the titles of all the musical
works available for performance on it, which list is affixed
to (he. phonorecord player or posted in the establishment in
a prominent position where it can be readily examined by
the public; and
(D) affords a choice of works available for performance
and permits the choice to be made by the patrons of the
establishment in which it is located.
(2) An “operator” is any person who, alone or jointly with
others:
(A) owns a coin-operated phonorecord player; or
(B) has the power to make a coin-operated phonorecord
player available for placement in an establishment for pur
poses of public performance; or
(C) has the power to exercise primary control over the
selection of the musical works made available for public
performance on a coin-operated phonorecord player.
(3) A “performing rights society” is an association or corporation (bat. licenses the public performance of nondramatic musical
works on behalf of the copyright owners, such as the American
Society of Composers, Authors and Publishers, Broadcast Music,
Inc., and SESAC, Inc.
§117. Scope of exclusive rights: Use in conjunction with computers and similar information systems
Notwithstanding the provisions of sections 106 through 11G and
1 IB, this title, does not afford to the owner of copyright in a work any
great er. or lesser rights with respect to the use of the work in con
junction with automatic systems capable of storing, processing,
retrieving, or transferring information, or in conjunction with any
similar device, machine, or process, than those afforded to works under
the law, whether title 17 or the common law’or statutes of a State, in
eiTect on December 31, 1977, as held applicable and construed by a
court in an action brought under this title.
§118. Scope of exclusive rights: Use of certain works in con
nection with noncommercial broadcasting
(a) The exclusive rights provided by section 10G shall, with respect
to the works specified by subsection (b) and the activities specified by
subsection (d), be subject to the conditions and limitations prescribed
by this section.
. d (b) Not later than thirty days after the Copyright Royalty Tri
bunal has been constituted in accordance with section 802, the Chair
man of the Tribunal shall cause notice to be published in the Federal
Register of the initiation of proceedings for the purpose of determin
ing reasonable terms and rates of royalty payments for the activities
specified by subsection (d) with respect to published nondramatic
274-504 0-78-4
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musical works and published pictorial, graphic, and sculptural works
during a period beginning as provided in clause (3) of this sub
section and ending on December 31, 1982. Copyright owners and
public broadcasting entities shall negotiate in good faith and cooper
ate fully with the Tribunal in an effort to reach reasonable and
expeditious results. Notwithstanding any provision of the antitrust
laws, any owners of copyright in works specified by this subsection
and any public broadcasting entities, respectively, may negotiate and
agree upon the terms and rates of royalty payments and the propor
tionate division of fees paid among various copyright owners, and
may designate common agents to negotiate, agree to, pay, or receive
payments.
(1) Any owner of copyright in a work specified in this sub
section or any public broadcasting entity may, within one hundred
and twenty days after publication of the notice specified in this
subsection, submit to the Copy right Royalty Tribunal proposed
licenses covering such activities with respect to such works. The
Copyright Royalty Tribunal shall proceed on the basis of the
proposals submitted to it as well as any other relevant informa
tion. 'rhe Copy right Royalty Tribunal shall permit any interested
party to submit information relevant to such proceedings.
(2) License agreements voluntarily negotiated at any time
between one or more copyright owners and one or more public
broadcasting entities shall be given effect in lieu of any determina
tion by the Tribunal: Provided, That copies of such agreements
arc tiled in the Copyright Office within thirty days of execution
in accordance with regulations that the Register of Copyrights
shall prescribe.
(3) Within six months, but not. earlier than one hundred and
twenty days, from the date of publication of the notice specified
in this subsection the Copyright. Royalty Tribunal shall make a
determination and publish in the Federal Register a schedule of
rates and terms which, subject to clause (2) of this subsection,
shall be. binding on all owners of copyright in works specified by
this subsection and public broadcasting entities, regardless of
whether or not. such copyright owners and public broadcasting
entities have, submitted proposals to the Tribunal. In establishing
such rates and terms the Copy light Royalty Tribunal may con
sider the rates for comparable circumstances under voluntary
license agreements negotiated as provided in clause (2) of this
subsection. The Copy right Royalty Tribunal shall also establish
requirements by which copyright owners may receive reasonable
notice of the use of their works under this section, and under
which records of such use shall be kept by public broadcasting
entities.
(1) With respect to the period beginning on the effective date
of this title and ending on the date of publication of such rates
and terms, this title shall not afford to owners of copyright or
public broadcasting entities any greater or lesser rights with
respect to the. activities specified in subsection (d) as applied to
works specified in this subsection than those afforded under the
law in effect on December 31, 1977, as held applicable and con
strued by a court in an action brought under this title.
(c) The initial procedure specified in subsection (b) shall be repeated
and concluded between June 30 and December 31, 1982, and at fiveyear intervals thereafter, in accordance with regulations that the Copy
right Royalty Tribunal shall prescribe.
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(d) Subject to the transitional provisions of subsection (b) (4), and
to the terms of any voluntary license agreements that have been nego
tiated as provided by subsection (b)(2), a public broadcasting entity
may, upon compliance with the provisions of this section, including the
rates and terms established by the Copyright Royalty Tribunal under
subsection (b) (3), engage in the following activities with respect to
published nondramatic musical works and published pictorial,
graphic, and sculptural works:
(1) performance or display of a work by or in the course of a
transmission made by a noncommercial educational broadcast sta
tion referred to in subsection (g); and
(2) production of a transmission program, reproduction of
copies or phonorecords of such a transmission program, and dis
tribution of such copies or phonorecords, where such production,
reproduction, or distribution is made by a nonprofit institution
or organization solely for the purpose of transmissions specified
in clause (1) ; and
(3) the making of reproductions by a governmental body or a
nonprofit institution of a transmission program simultaneously
with its transmission as specified in clause (1), and the perform
ance or display of the contents of such program under the condi
tions specified by clause (1) of section 110, but only if the
reproductions are used for performances or displays for a period
of no more than seven days from the date of the transmission
specified in clause (1), and are destroyed before or at the end of
such period. No person supplying, in accordance with clause (2),
a reproduction of a transmission program to governmental bodies
or nonprofit institutions under this clause shall have any liability
as a result of failure of such body or institution to destroy such
reproduction: Provided, That it shall have notified such body or
institution of the requirement for such destruction pursuant to
this clause: And provided further, That if such body or institu
tion itself fails to destroy such reproduction it shall be deemed to
have infringed.
(e) Except as expressly provided in this subsection, this section
shall have no applicability to works other than those specified in
subsection (b).
(1) Owners of copyright in nondramatic literary works and
public broadcasting entities may, during the course of voluntary
negotiations, agree among themselves, respectively, as to the terms
and rates of royalty payments without liability under the anti
trust laws. Any such terms and rates of royalty payments shall be
effective upon filing in the Copyright Office, in accordance with
regulations that the Register of Copyrights shall prescribe.
(2) On January 3,1980, the Register of Copyrights, after con Report to
sulting with authors and other owners of copyright in non Congress.
dramatic literary works and their representatives, and with public
broadcasting entities and their representatives, shall submit to the
Congress a report setting forth the extent to which voluntary
licensing arrangements have been reached with respect to the
use of nondramatic literary works by such broadcast stations. The
report should also describe any problems that may have arisen,
and present legislative or other recommendations, if warranted.
(f) Nothing in this section shall be construed to permit, beyond the
limits of fair use as provided by section 107, the unauthorized drama
tization of a nondramatic musical work, the production of a transmis
sion program drawn to any substantial extent from a published
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compilation of pictorial, graphic, or sculptural works, or the unau
thorized use of any port ion of an audiovisual work.
(g) As used in this section, the term “public broadcasting entity7*
means a noncommercial educational broadcast station as defined in
section 397 of title 47 and any nonprofit institution or organization
engaged in the activities described in clause (2) of subsection (d).
Chapter 2.—COPYRIGHT OWNERSHIP AND TRANSFER

Sec.
201.
202.
20.3.
201.
205.

17 USC 201.

17 use 202.

Ownership of copyright.
Ownership of copyright as distinct from ownership of material object.
Termination of transfers and licenses granted by the author.
Execution of transfers of copyright ownership.
Recordation of transfers and other documents.

§ 201. Ownership of copyright
(a) Initial Ownership.—Copyright in a work protected under this
title vests initially in the author or authors of the work. The authors
of a joint work are coowners of copyright in the work.
(b) Works Made for Hire.—In the case of a work made for hire,
the employer or other person for whom the work was prepared is
considered the author for purposes of this title, and, unless the parties
have expressly agreed otherwise in a written instrument signed by
them, owns all of the rights comprised in the copyright.
(c) Contributions to Collective Works.—Copyright in each
separate contribution to a collective work is distinct from copyright
in the collective work as a whole, and vests initially in the author of
the contribution. In the absence of an express transfer of the copyright
or of any rights under it, the owner of copyright in the. collective work
is presumed to have acquired only the privilege of reproducing and
distributing the contribution as part of that particular collective work,
any revision of that collective work, and any later collective work
in the same series.
(d) Transfer of Ownership.—
(1) The ownership of a copyright may be transferred in whole
or in part by any means of conveyance or by operation of law,
and may be bequeathed by will or pass as personal property by
the applicable laws of intestate succession.
(2) Any of the exclusive rights comprised in a copyright,
including any subdivision of any of the rights specified by section
106, may be transferred as provided by clause (1) and owned
separately. The owner of any particular exclusive right is enti
tled, to the extent of that right, to.all of the protection and
remedies accorded to the copyright owner by this title.
(e) Involuntary Transfer.—When an individual author’s owner
ship of a copyright, or of any of the exclusive rights under a co >yright, has not previously been transferred voluntarily by t lat
individual author, no action by any governmental body or ot icr
official or organization purporting to seize, expropriate, transfer, or
exercise rights of ownership with respect to the copyright, or any of
the exclusive rights under a copyright, shall be given effect under this
title.
§ 202. Ownership of copyright as distinct from ownership of material object
Ownership of a copyright, or of any of the exclusive rights under a
copyright, is distinct from ownership of any material object in which
the work is embodied. Transfer of ownership of any material object,
including the copy or phonorecord in which the work is first fixed,
does not of itself convey any rights in the copyrighted work embodied
in the object; nor, in the absence of an agreement, does transfer of
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ownership of a copyright or of any exclusive rights under a copyright
convey property rights in any material object.
§ 203. Termination of transfers and licenses granted by the 17 USC 203.
author
(a) Conditions for Termination.—In the case of any work other
than a work made for hire, the exclusive or nonexclusive grant of a
transfer or license of copyright or of any right under a copyright,
executed by the author on or after January 1, 1978, otherwise than
by will, is subject, to termination under the following conditions:
(1) In the case of a grant executed by one author, termination
of the grant may be effected by that author or, if the author is
dead, by the person or persons who, under clause (2) of this
subsection, own and are entitled to exercise a total of more than
one-half of that author’s termination interest. In the case of a
grant executed by two or more authors of a joint work, termina
tion of the grant may be effected by a majority of the authors
who executed it; if any of such authors is dead, the termination
interest of any such author may be exercised as a unit by the
person or persons who, under clause (2) of this subsection, own
and are entitled to exercise a total of more than one-half of that
author’s interest.
(2) Where, an author is dead, his or her termination interest is
owned, and may be exercised, by his widow or her widower and
his or her children or grandchildren as follows:
(A) the widow or widower owns the author’s entire termi
nation interest unless there are any surviving children or
grandchildren of the author, in which case the widow or
widower owns one-half of the author’s interest;
(B) the author’s surviving children, and the surviving
children of any dead child of the author, own the author’s
entire termination interest unless there is a widow or
widower, in which case the ownership of one-half of the
author’s interest is divided among them;
(C) (he rights of the author's children and grandchildren
are in all cases divided among them and exercised on a per
stirpes basis according to the. number of such author’s chil
dren represented: the share of the children of a dead child
in a termination interest can be exercised only by the action
of a majority of them.
(3) Termination of the grant may be effected at any time dur
ing a period of five years beginning at the end of thirty-five
years from the date of execution of the grant: or, if, the gi*ant
covers the right- of publication of the work, the period begins
at the end of thirty-five years from the date, of publication of
the work under the grant or at. the end of forty years from the
date of execution of the grant, whichever term ends earlier.
( I) The termination shall be effected by serving an advance Notice.
not ice in writing, signed by the number and proportion of owners
of termination interests required under clauses (1) and (2) of
this subsection, or by their duly authorized agents, upon the
grantee or the grantee’s successor in title.
( \) The notice shall state the. effective, date of the termi
nation. which shall fall within the five-year period specified
by clause (3) of this subsection, and the notice shall be served
not less than two or more than ten years before that date. A
copy of the notice shall bo recorded in the Copyright Office
before the effective date of termination, as a condition to its
taking effect.
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(B) The notice shall comply, in form, content, and man
ner of service, with reouirements that the Register of Copy
rights shall prescribe by regulation.
(5) lermination of the grant may Imj effected notwithstanding
any agreement to the contrary, including an agreement to make
a will or to make any future grant.
(b) Effect of Termination.—Upon the effective date of termi
nation, all rights under this title, that were covered by the terminated
grants revert to the author, authoi-s, and other persons owning termina
tion interests under clauses (I) and (2) of subsection (a), including
those owners who did not join in signing the notice of termination
under clause (4) of subsection (a), but with the following limitations:
(1) A derivative work prepared under authority of the grant
before its termination may continue to be utilized under the terms
of the grant, after its termination, but this privilege does not
extend to (he preparation after the termination of other deriva
tive works based upon (he copyrighted work covered by the termi
nated grant.
(2) The future rights that will revert upon termination of the
grant become vested on the date the notice of termination has
been served as provided by clause (4) of subsection (a). The
rights vest in the author, authors, and other persons named in,
and in the proportionate shares provided by, clauses (1) and (2)
of subsection (a).
(3) Subject to the provisions of clause (4) of this subsection,
a further grant, or agreement to make a further grant, of any
right covered'by a terminated grant is valid only if it is signed
by the same number and proportion of the owners, in whom the
right has vested under clause (2) of this subsection, as are
required to terminate the grant under clauses (1) and (2) of
subsection (a). Such further grant or agreement is effective with
respect to all of the persons in whom the right it covers has
vested under clause (2) of this subsection, including those who
did not. join in signing it. If any person dies after rights under
a terminated grant have vested in nim or her, that person’s legal
representatives, legatees, or heirs at law represent him or her for
purposes of this clause.
(4) A further grant, or agreement to make a further grant, of
any right covered by a terminated grant is valid only if it is
made after the effective date of the termination. As an exception,
however, an agreement for such a further grant may be made
between the persons provided by clause (3) of this subsection
and (he original grantee, or such grantee’s successor in title, after
the notice of lermination has been served as provided by clause
(4) of subsection (a).
(5) Termination of a grant under this section affects only
those rights covered by the grants that arise under this title, and
in no way affects rights arising under any other Federal, State,
or foreign laws.
(6) Unless and until termination is effected under this section,
the grant, if it does not provide otherwise, continues in effect for
the term of copyright provided by this title.

§ 201. Execution of transfers of copyright ownership
(a) A transfer of copyright ownership, other than by operation of
law is not valid unless an instrument of conveyance, or a note or
memorandum of the transfer, is in writing and signed by the owner
of the rights conveyed or such owner’s duly authorized agent.
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(b) A certificate of acknowledgement is not required for the valid
ity of a transfer, but is priina facie evidence of the execution of the
transfer if—
(1) in the case of a transfer executed in the United States, the
certificate is issued by a person authorized to administer oaths
within the United States; or
(2) in the case of a transfer executed in a foreign country, the
certificate is issued by a diplomatic or consular officer of the
United States, or by a person authorized to administer oaths
whose authority is proved by a certificate of such an officer.
17 USC 205.
§ 205. Recordation of transfers and other documents
(a,) Conditions for Recordation.—Any transfer of copyright own
ership or other document pertaining to a copyright may be recorded
in the Copyright Office if the document filed for recordation bears
the actual signature of the. person who executed it, or if it is accom
panied by a sworn or official certification that it is a true copy of the
original, signed document.
(b) Certificate of Recordation.—The Register of Copyrights
shall, upon receipt of a document as provided by subsection (a) and
of the fee provided by section 708, record the document and return
it with a certificate of recordation.
(c) Recordation as Constructive Notice.—Recordation of a docu
ment. in the Copy right Office gives all persons constructive notice of
(he facts stated in the recorded document, but only if—
(1) the document, or material attached to it, specifically iden
tifies the work to which it pertains so that, after the document is
indexed by the Register of Copyrights, it would be revealed by
a reasonable search under the title or registration number of the
work; and
(2) registration has been made for the work.
(d) Recordation as Prerequisite to Infringement Suit.—No per
son claiming by virtue of a transfer to be the owner of copyright or
of any exclusive right under a copyright is entitled to institute an
infringement action under this title until the instrument of transfer
under which such person claims has been recorded in the Copyright
Office, but suit may be instituted after such recordation on a cause of
action that arose before recordation.
(e) Priority Between Conflicting Transfers.—As between two
conflicting transfers, the one executed first prevails if it is recorded,
in the manner required to give constructive notice under subsection
(c), within one month after its execution in the United States or
within two months after its execution outside the United States, or
at any time before recordation in such manner of the later transfer.
Otherwise the later transfer prevails if recorded first in such manner,
and if taken in good faith, for valuable consideration or on the basis
of a binding promise to pay royalties, and without notice of the ear
lier transfer.
(f) Priority Between Conflicting Transfer of Ownership and
Nonexclusive License.—A nonexclusive license, whether recorded
or not, prevails over a conflicting transfer of copyright ownership if
the license is evidenced by a written instrument signed by the owner
of the rights licensed or such owner’s duly authorized agent, and if—
(1 j the license was taken before execution of the transfer; or
(2) the license was taken in good faith before recordation of
the transfer and without notice of it.
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Chapter 3.—DURATION OF COPYRIGHT
Preemption with respect to other laws.

302. Duration of copyright: Works created on or after January 1, 1078.

Duration of copyright: Works created but not published or copyrighted
before January 1, 1978.
304. Duration of copyright: Subsisting copyrights.
305. Duration of copyright: Terminal date.
§ 301. Preemption with respect to other laws
(a) On and after January 1, 1978, all legal or equitable rights that
are equivalent to any of the exclusive rights within the general scope
of copyright as specified by section 106 in works of authorship that
arc fixed in a tangible medium of expression and come within the sub
ject matter of copyright as specified by sections 102 and 103, whether
created before or after that date and whether publishcdjpr_un’pub-_
fished, are governed exclusively by this title. Thereafter, no person is
entitled to any such right or_equivalent right in any such work under'
Clie common law or statutes of any State.
*■ (b) Nothing in this title annuls or limits any rights or remedies
under the common law or statutes of any State with respect to—
(1) subject matter that docs not come within the subject mat
ter of copyright as specified by sections 102 and 103, including
works of authorship not fixed in any tangible medium of expres
sion; or
(2) any cause of action arising from undertakings commenced
before January 1, 1978; or
(3) activities violating legal or equitable rights that are not
equivalent to any of the exclusive rights within the general scope
or copyright as specified by section 106.
(c) With respect to sound recordings fixed before February 15,
1972, any rights or remedies under the common law or statutes of any
State, shall not lx? annulled or limited by this title until February 15,
2047. The preemptive provisions of subsection (a) shall apply to any
such rights and remedies pertaining to any cause of action arising
from undertakings commenced on and after February 15, 2047.fcNok
withstanding the provisions of section 303, no sound recording fixed
before February 15, 1972, shall be subject to copyright under this
title before, on, or after February 15,2047..
(d) Nothing in this title annuls or limits any rights or remedies
under any other Federal statute.
§302. Duration of copyright: Works created on or after Jan
uary 1,1978
(a) In General.—Copyright in a work created on or after Janu
ary 1, 1978, subsists from its creation and, except as provided by the
following subsections, endures for a term consisting of the life of the
author and fifty years after the author’s death.
(b) Joint Works.—In the case of a joint work prepared by two
or more authors who did not work for hire, the copyright endures for
a term consisting of the life of the last surviving author and fifty
years after such last surviving author’s death.
(c) Anonymous Works, Pseudonymous Works, and Works Made
for Hire.—In the case of an anonymous work, a pseudonymous work,
or a work made for hire, the copyright endures for a term of seventyfive years from the year of its first publication, or a term of one hun
dred years from the year of its creation, whichever expires first. If,
before the end of such term, the identity of one or more of the
authors of an anonymous or pseudonymous work is revealed in the
records of a registration made for that work under subsections (a)
or (d) of section 408, or in the records provided by this subsection,
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the copyright in the work endures for the term specified by subsection
(a) or (b), based on the life of the author or authors whose identity
has been revealed. Any person having an interest in the copyright
in an anonymous or pseudonymous work may at any time record, in
records to
fo.be
be maintained by the Copyright Oflice for that purpose, a
statement identifying one or more authors of the work : the statement
shall also identify tne Person filing it, the nature of that person’s
interest, the. source of t le information recorded,
the p;>articular
11 and1 11
work affected, and shal comply in form and content witni require
ments that the Register of Copyrights shall prescribe by regulation.
(d) Records Relating to Death of Authors.—Any person having
an interest in a copyright may at any time record in the. Copyright
Oflice a statement of the date of death of the author of the copy
righted work, or a statement that the author is still living on a par
ticular date. The statement shall identify the person filing it, the
nature of that person’s interest, and the source of the information
recorded, and snail comply in form and content with requirements
that the Register of Copyrights shall prescribe by regulation. The Recordkeeping.
Register shall maintain current records of information relating to the
death of authors of copyrighted works, based on such recorded state
ments and, to the extent tne Register considers practicable, on data
contained in any of the records of the Copyright Oflice or in other
reference sources.
(e) Presumption as to Author's Death.—After a period of
seventy-five years from the year of first publication of a work, or a
period of one hundred years from the year of its creation, whichever
expires first, any person who obtains from the Copyright Oflice a certi
fied report that the records provided by subsection (d) disclose nothing
to indicate that the author of the work is living, or died less than fifty
years before, is entitled to the benefit of a presumption that the author
has been dead for at least fifty years. Reliance in good faith upon this
presumption shall be a complete defense to any action for infringe
ment under this title.
§ 303. Duration of copyright: Works created but not published or 17 USC 303.
copyrighted before January 1,1978
Copyright in a work created before January 1,1978, but not thereto
fore in the public domain or copyrighted, subsists from January 1,
1978. and endures for the term provided by section 302. In no case,
however, shall the term of copyright in such a work expire before
December 31, 2002; and, if the work is published on or before Decem
ber 31, 2002, the term of copyright shall not expire before
December 31, 2027.
17 USC 304.
§ 304. Duration of copyright: Subsisting copyrights
(a) Copyrights in Their First Term on January 1, 1978.—Any
copy right, the first term of which is subsisting on January 1.1978,shall
endure for twenty-eight, years from the. date it was originally secured :
Provided) That in (he case of any posthumous work or of any periodi
cal, cyclopedic, or other composite work upon which the copyright was
originally secured by the proprietor thereof, or of any work copy
righted by a corporate body (otherwise than as assignee or licensee of
the individual author) or by an employer for whom such work is made
for hire, the proprietor of such copyright shall be entitled to a renewal
and extension of the copyright in such work for the further term of
forty-seven years when application for such renewal and extension
shall have been made to the Copyright Oflice and duly registe.ied
therein within one year prior to the expiration of the original term
of copyright: A nd provided further.) That in the case of any other
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copyrighted work, including a contribution by an individual author to
a periodical or to a cyclopedic or other composite work, the author of
such work, if still living, or the widow, widower, or children of the
author, if the author be not living, or if such author, widow, widower,
or children be not living, then the author's executors, or in the absence
of a will, his or her next of kin shall be entitled to a renewal and exten
sion of the copyright in such work for a further term of forty-seven
years when application for such renewal and extension shall have been
made to the Copyright Office and duly registered therein within one
year prior to the expiration of the original term of copyright: And
provided further. That in default of the registration of such applica
tion for renewal and extension, the copyright in any work shall termi
nate at the expiration of twenty-eight years from the date copyright
was originally secured.
(b)

COPYRIGHTS IN TlIEIR RENEWAL TERM

OR REGISTERED

FOR

Renewal Before January I, 1978.—The. duration of any copyright,
the renewal term of which is subsisting at any time, between Decem
ber 31, 1976, and December 31. 1977, inclusive, or for which renewal
registration is made between December 31. 1976, and December 31,
1977, inclusive, is extended to endure for a term of seventy-five years
from the. date copyright 'wits originally secured.
(c) Termination of Transfers and Licenses Covering Extended
Renewal Term.—In the case of any copyright subsisting in either its
first or renewal term on January 1, 1978, other than a copyright in a
work made, for hire, the exclusive or nonexclusive grant of a transfer
or license of the renewal copyright or any right under it, executed
before January 1. 1978. by any of the persons designated by the second
proviso of subsection (a) of this section, otherwise than by will, is sub
ject to termination under the following conditions:
(1) In the case of a grant executed by a person or persons other
than the author, termination of the grant may be effected by the
surviving person or persons who executed it. In the case of a grant
executed by one. or more of the authors of the work, termination
of the grant may be effected, to the extent of a particular authors
share in the ownership of the renewal copyright, by the author
who executed it or, if such author is dead, by the person or persons
who, under clause (2) of this subsection, own and are entitled to
exercise a total of more than one-half of that author’s termination
interest.
(2) Where an author is dead, his or her termination interest is
owned, and may be exercised, by his widow or her widower and
his or her children or grandchildren as follows:
(A) the widow or widower owns the author’s entire termi
nation interest unless there are anv surviving children or
grandchildren of the author, in which case the widow or
widower owns one-half of the author’s interest;
(B) the author’s surviving children, and the surviving
children of any dead child of the author, own the author’s
entire termination interest unless there is a widow or widower,
in which case the ownership of one-half of the author's
interest is divided among them;
(C) the rights of the author’s children and grandchildren
are in all cases divided among them and exercised on a per
stirpes basis according to the number of such author’s chil
dren represented; the share of the children of a dead child in
a termination interest can be exercised only by the action of a
majority of them.
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(3) I ermination of the grant may be effected at any time during
a period of five years beginning at the end of fifty-six years from
the date copyright was originally secured, or beginning on Janu
ary 1,1978, whichever is later.
(4) The termination shall be effected by serving an advance Advance notice,
notice in writing upon the grantee or the grantee’s successor in
title. In the case of a grant executed by a person or persons other
than the. author, the notice shall be signed by all of those entitled
to terminate (he grant under clause (1) of this subsection, or by
their duly authorized agents. In the case of a grant executed by
one. or more of the authors of the work, the notice as to any one
author’s share shall be signed by that author or his or her duly
authorized agent or, if that author is dead, by the number and
proportion of the owners of his or her termination interest
required under clauses (1) and (2) of this subsection, or by their
duly authorized agents.
(A) The notice shall state the effective, date of the ter
mination, which shall fall within the five-year period speci
fied by clause (3) of this subsection, and the notice shall be
served not less than two or more than ten years before that
date. A copy of the notice shall be recorded in the Copyright
Office before the effective date of termination, as a condition
to its taking effect.
(B) The notice shall comply, in form, content, and man
ner of service, with requirements that the Register of Copy
rights shall prescribe by regulation.
(5) Termination of the grant may be effected notwithstanding
any agreement to the contrary, including an agreement to make a
will or to make any future grant.
(6) In the case of a grant executed by a person or persons other Reversion,
than the author, all rights under this title that were covered by
the terminated grant revert, upon the effective date of termina
tion, to all of those entitled to terminate the grant under clause
(1) of this subsection. In the case of a grant executed by one or
more of the authors of the work, all of a particular author’s rights
under this title that were covered by the terminated grant revert,
upon the effective date of termination, to that author or, if that
author is dead, to the persons owning his or her termination inter
est under clause (2) of this subsection, including those owners
who did not join in signing the notice of termination under clause
(4) of this subsection. In all cases the reversion of rights is subject Limitations.
to the following limitations:
(A) A derivative work prepared under authority of the
grant before its termination may continue to be utilized
under the terms of the grant after its termination, but this
privilege does not extend to the preparation after the termi
nation of other derivative works based upon the copyrighted
work covered by the terminated grant.
(B) The future rights that will revert upon termination
of the grant become vested on the. date the notice of termina
tion has been served as provided by clause (4) of this
subsection.
(C) Where the author’s rights revert to two or more per
sons under clause (2) of this subsection, they shall vest in
those persons in the proportionate shares provided by that
clause. In such a case, and subject to the provisions of sub
clause (I)) of this clause, a further grant, or agreement to
make a further grant, of a particular author’s share with
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respect to any right covered by a terminated grant is valid
only if it is signed by the same number and proportion of the
owners, in whom the right has vested under this clause, as are
required to terminate the grant under clause (2) of this sub
section. Such further grant or agreement, is effective with
respect to all of the persons in whom the right it covers has
vested under this subclaire. including those who did not join
in signing it. If any person dies after rights under a ter
minated grant have vested in him or her, that person’s legal
representatives, legatees, or heirs at law represent him or her
for purposes of this subclause.
(D) A further grant, or agreement to make a further
grant, of any right covered by a terminated grant is valid
only if it is made after the effective date of the termination.
As an exception, however, an agreement for such a further
grant may be made between the author or any of the persons
provided oy the first sentence of clause (6) of this subsection,
or between the persons provided by subclause (C) of this
clause, and the original grantee or such grantee’s successor
in title, after the notice of termination has been served as
provided by clause (4) of this subsection.
(E) Termination of a giant under this subsection affects
only those rights covered by the grant that arise under this
title, and in no way affects rights arising under any other
Federal, State, or foreign laws.
(F) Unless and until termination is effected under this sub
section, the grant, if it does not provide otherwise, continues
in effect for the remainder of the extended renewal term.
§305. Duration of copyright: Terminal date
All terms of copyright provided by sections 302 through 304 run
to the end of the calendar year in which they would otherwise expire.

Chapter 4.—COPYRIGHT NOTICE, DEPOSIT, AND
REGISTRATION
Sec.
401.
•102.
403.
40-1.
405.
406.
407.
408.
409.
410.
411.
412.

17 USC 401.

Notice of copyright: Visually perceptible copies.
Notice of copyright: Phonorecords of sound recordings.
Notice of copyright: Publications Incorporating United States Government
works.
Notice of copyright: Contributions to collective works.
Notice of copyright: Omission of notice.
Notice of copyright: Error in name or date.
Deposit of copies or phonorecords for Library of Congress.
Copyright registration in general.
Application for copyright registration.
Registration of claim and issuance of certificate.
Registration as prerequisite to infringement suit.
Registration as prerequisite to certain remedies for infringement.

§ 101. Notice of copyright: Visually perceptible copies
(a) General Requirement.—Whenever a work protected under
this title is published in the United States or elsewhere bv authority
of the copyright owner, a notice of copyright as provided by this
section shall be placed on all publicly distributed copies from which
(ho work can be visually perceived, either directly or with the aid
of a machine or device.
(b) Form of Notice.—The notice appearing on the copies shall
consist of the following three elements:
(1) the symbol © (the letter C in a circle), or the word “Copy
right”, or the abbreviation “Copr.”; and
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(2) the year of first, publication of the work; in the case of
compilations or derivative works incorporating previously pub
lished material, the. year date of first publication of the compila
tion or derivative work is sufficient. The year date may be omitted
where a pictorial, graphic, or sculptural work, with accompanying
text matter, if any, is reproduced in or on greeting cards, post
cards, stationery, jewelry, dolls, toys, or any useful articles; and
(3) the name of the owner of copyright in the work, or an
abbreviation by which the name can be recognized, or a generally
known alternative designation of the owner.
(c) Position of Notice.—The notice shall be affixed to the copies
in such manner and location as to give reasonable notice of the claim
of copyright. The Register of Copyrights shall prescribe by regula
tion, as examples, specific methods of affixation and positions of the
notice on various types of works that will satisfy this requirement,
but these specifications shall not be considered exhaustive.
17 USC 402.
§ 102. Notice of copyright: Phonorecords of sound recordings
(a) General Requirement.—Whenever a sound recording pro
tected under this title is published in the United States or elsewhere
by authority of the copyright owner, a notice of copyright as provided
by this section shall be placed on all publicly distributed phono
records of the sound recording.
(b) Form of Notice.—The notice appearing on the phonorecords
shall consist of the following three elements:
(1) the symbol © (the letter P in a circle); and
(2) the year of first publication of the sound recording; and
(3) (be name of the owner of copyright in the sound recording,
or an abbreviation by which the name can be recognized, or a
generally known alternative designation of the owner; if the pro
ducer of the sound recording is named on the phonorecord lanels
or containers, and if no other name appears in conjunction with
the notice, the producer’s name, shall be considered a part of the
notice.
(c) Position of Notice.—The notice shall be placed on the surface
of the phonorecord, or on the phonorecord label or container, in such
manner and location as to give reasonable notice of the claim of
copyright.
§103. Notice of copyright: Publications incorporating United 17 USC 403.
States Government works
Whenever a work is published in copies or phonorccords consisting
preponderantly of one or more works of the United States Govern
ment, the notice of copyright provided by sections 401 or 402 shall
also include a statement identifying, either affirmatively or negatively,
those portions of the copies or phonorecords embodying any work or
works protected under (his title.
17 USC 404.
§401. Notice of copyright:-Contributions to collective works
(a) A separate, contribution to a collective work may bear its own
notice of copyright, as provided by sections 401 through 403. However,
a single, notice applicable, to the collective work as a whole is sufficient
to satisfy the. requirements of sections 401 through 403 with respect to
the separate contributions it contains (not including advertisements
inserted on behalf of persons other than the owner of copyright in
the collective work), regardless of the ownership of copyright in the
contributions and whether or not they have been previously published.
(b) Where the person named in a single notice applicable to a
collective work as a whole is not the owner of copyright in a separate
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contribution that does not bear its own notice, the case is governed by
the provisions of section 406(a).
§405. Notice of copyright: Omission of notice
(a) Effect of Omission on Copyright.—The omission of the copy
right notice prescribed by sections 401 through 403 from copies or
phonorccords publicly distributed by authority of the copyright owner
docs not invalidate (he copyright in a work if—
(1) the notice has been omitted from no more than a relatively
small number of copies or phonorecords distributed to the public:
or
(2) registration for the work has been made before or is made
within five, years after the publication without notice, and a
reasonable effort is made to add notice to all copies or phono
records that are distributed to the public in the United States
after the omission has been discovered: or
(3) the notice has been omitted in violation of an express
requirement in writing that, as a condition of the copyright
owner’s authorization of the. public distribution of copies or
phonorecords, they bear the prescribed notice.
(b) Effect of Omission on Innocent Infringers.—Any person
who innocently infringes a copyright, in reliance upon an authorized
copy or phonorecord from which the copyright notice has been omitted,
incurs no liability for actual or statutory damages under section 504
for any infringing acts committed before receiving actual notice that
registration for tne work has been made under section 408, if such
person proves that he or she was misled by the omission of notice. In
a suit for infringement in such a case the court may allow or disallow
recovery of any of the infringer's profits attributable to the infringe
ment, and may enjoin the continuation of the infringing undertaking
or may require, as a condition or permitting the continuation of the
infringing undertaking, that the. infringer pay the copyright owner a
reasonable, license, fee in an amount and on terms fixed by the court.
(c) Removal of Notice.—Protection under this title is not affected
by the removal, destruction, or obliteration of the notice, without the
authorization of the copyright owner, from any publicly distributed
copies or phonorecords.
§406. Notice of copyright: Error in name or date
(a) Error in Name— Where the person named in the copyright
notice on copies or phonorecords publicly distributed by authority of
the copyright owner is not the owner of copyright, the validity and
ownership of the copyright are not affected. In such a case, however,
any person who innocently begins an undertaking that infringes the
copy right has a complete defense to any action for such infringement
if such person proves that he or she was misled by the notice and
began the undertaking in good faith under a purported transfer or
license from the person named therein, unless before the undertaking
was begun—
.
(1) registration for the work had been made in the name of
the owner of copyright; or
.
(2) a document executed bv the person named m the notice
and showing the ownership of the copyright had been recorded.
The person named in the notice is liable to account to the copyright
owner for all receipts from transfers or licenses purportedly made
under the copyright by the person named in the notice.
(b) Error in Date.—When the year date in the notice on copies or
phonorecords distributed by authority of the copyright owner is
earlier than the year in which publication first occurred? any period
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computed from the year of first publication under section 302 is to be
computed from the year in the notice. Where the year date is more
than one year later than the year in which publication first occurred,
the work is considered to have been published without any notice and
is governed by the provisions of section 405.
(c) Omission of Name or Date.—Where copies or phonorecords
publicly distributed by authority of the copyright owner contain no
name or no date that could reasonably be considered a part of the
notice, the work is considered to have been published without any
notice and is governed by the provisions of section 405.
§ 107. Deposit of copies or phonorecords for Library of Congress 17 USC 407.
(a) Except as provided by subsection (c), and subject to the pro
visions of subsection (e), the owner of copyright or of the exclusive
right of publication in a work published with notice of copyright in
the. United States shall deposit, within three months after the date of
such publication—
(1) two complete copies of the best edition; or
(2) if the work is a sound recording, two complete phono
records of the. l>est edition, together with any printed or other
visually perceptible material published with such phonorecords.
Neither the deposit requirements of this subsection nor the acquisition
provisions of subsection (e) are conditions of copyright protection.
(b) The required copies or phonorecords shall be deposited in the
Copyright Office for the use or disposition of the Library of Congress.
'Pho Register of Copyrights shall, when requested by the depositor
and upon payment of the fee prescribed by section 708, issue a receipt
for (he deposit.
(c) 'rhe Register of Copyrights may by regulation exempt any Exemption,
categories of material from the deposit requirements of this section,
or require deposit of only one copy or phonorecord with respect to any
categories. Such regulations shall provide, either for complete exemp
tion from the deposit requirements of this section, or for alternative
forms of deposit, aimed at. providing a satisfactory archival record of
a work without imposing practical or financial hardships on the
depositor, where the individual author is the owner of copyright in
a pictorial, graphic, or sculptural work and (i) less than five copies
of the. work have, been published, or (ii) the work has been published
in a limited edition consisting of numbered copies, the monetary value
of which would make the mandatory deposit of two copies of the la\st
edition of the work burdensome, unfair, or unreasonable.
(d) At. any time after publication of a work as provided by subsec
tion (a), the Register of Copyrights may make written demand for
the required deposit on any of the persons obligated to make the
deposit under subsection (a). Unless deposit is made within three Penalties.
months after the demand is received, the person or persons on whom
the. demand was made are liable—
(1) to a fine, of not more than $250 for each work; and
(2) to pay into a specially designated fund in the Library of
Congress the. total retail price of the copies or phonorecords
demanded, or, if no retail price has been fixed, the reasonable
cost of the Library of Congress of acquiring them; and
(3) to pay a fine of $2,500, in addition to any fine or liability
imposed under clauses (1) and (2), if such person willfully or
repeatedly fails or refuses to comply with such a demand.
(e) With respect to transmission programs that have been fixed and Regulations,
transmitted to the public in the United States but have not been pub
lished, (he Register of Copyrights shall, after consulting with the
Librarian of Congress and other interested organizations and officials,
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establish regulations governing the acquisition, through deposit or
otherwise, or copies or phonorecords of such programs for the collec
tions of the Library of Congress.
(1) The Librarian of Congress shall be permitted, under the
standards and conditions set forth in such regulations, to make
a fixation of a transmission program directly from a transmission
to the public, and to reproduce one copy or phonorecord from such
fixation for archival purposes.
(2) .Such regulations shall also provide standards and proce
dures by which the Register of Copyrights may make written
demand, upon the owner of the right of transmission in the United
States, for the deposit of a copy or phonorecord of a specific trans
mission program. Such deposit may, at the option of the owner
of the right, of transmission in the United States, be accomplished
by gift, by loan for purposes of reproduction, or by sale at a price
not to exceed the cost of reproducing and supplying the copy or
phonorecord. The regulations established under this clause shall
provide reasonable periods of not less than three months for com
pliance with a demand, and shall allow for extensions of such
periods and adjustments in the scope of the demand or the meth
ods for fulfilling it, as reasonably warranted by the circumstances.
Willful failure or refusal to comply with the. conditions pre
scribed by such regulations shall subject the owner of the right
of transmission in the United States to liability for an amount,
not to exceed the cost of reproducing and supplying the copy or
phonorecord in question, to be paid into a specially designated
fund in the Library of Congress.
(3) Nothing in this subsection shall be construed to require
the making or retention, for purposes of deposit, of any copy or
phonorecord of an unpublished transmission program, the trans
mission of which occurs before the receipt of a specific written
demand as provided by clause (2).
(4) No activity undertaken in compliance with regulations
prescribed under clauses (1) or (2) of this subsection shall result
in liability if intended solely to assist in the acquisition of copies
or phonorecords under this subsection.
§408. Copyright registration in general
(a) Registration Permissive.—ALany time during the subsistence
of copyright in any published or unpublished work, the owner of copy
right or of any exclusive right in the work may obtain registra
tion of the copyright claim by delivering to the Copyright Office the
deposit specified by this section, together with the application and fee
specified by sections 409 and 708. Subject to the provisions of section
405(a), such registration is not a condition of copyright protection.
(b) Deposit for Copyright Registration.-—Except as provided by
subsection (c), the material deposited for registration shall include—
(1) in the case of an unpublished work, one complete copy or
phonorecord;
(2) in the case of a published work, two complete copies or
phonorecords of the best edition;
(3) in the case of a work first published outside the United
States, one complete copy or phonorecord as so published;
(4) in the case of a contribution to a collective work, one com
plete copy or phonorccord of the best edition of the collective
work.
Copies or phonorecords deposited for the Library of Congress under
section 407 may be used to satisfy the deposit provisions of this section,
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if they are accompanied by the prescribed application and fee, and by
any additional identifying material that the Register may, by regula
tion, require. The Register shall also prescribe regulations establish- Regulations,
ing requirements under which copies or phonorecords acquired for the
Library of Congress under subsection (e) of section 407, otherwise
than by deposit, may be used to satisfy the deposit provisions of this
section.
x
(c) Administrative Classification and Optional Deposit.—
(1) The Register of Copyrights is authorized to specify by
regulation the administrative classes into which works are to be
placed for purposes of deposit and registration, and the nature of
the copies or phonorecords to be deposited in the various classes
specified. The regulations may require or permit, for particular
classes, the deposit of identifying material instead of copies or
phonorecords, the deposit of only one copy or phonorecord where
two would normally be required, or a single registration for a
group of related works. This administrative classification of
works has no significance with respect to the subject matter of
copyright or the exclusive rights provided by this title.
(2) Without prejudice to the general authority provided under Regulations,
clause (1), the. Register of Copyrights shall establish regulations
specifically permitting a single registration for a group of works
by the same individual author, all first published as contributions
to periodicals, including newspapers, within a twelve-month
period, on the basis of a single deposit, application, and registra
tion fee, under all of the following conditions—
(A) if each of the works as first published bore a separate
copyright notice, and the name of the owner of copyright in
tlie work, or an abbreviation by which the name can be recog
nized, or a generally known alternative designation of the
owner was the same in each notice; and
(B) if the deposit consists of one copy of the entire issue
of the periodical, or of the. entire section in the case of a
newspaper, in which each contribution was first published;
and
((') if the application identifies each work separately,
including the periodical containing it and its date of first
publication.
(3) As an alternative to separate renewal registrations under
subsection (a) of section 304, a single renewal registration may
bo made for a group of works by the same individual author, all
first published as contributions to periodicals, including news
papers, upon the filing of a single application and fee, under all
of the following conditions:
(A) the. renewal claimant or claimants, and the basis of
claim or claims under section 304(a), is the same, for each of
the works; and
(B) the works were all copyrighted upon their first pub
lication, either through separate copyright notice and regis
tration or by virtue of a general copyright notice in the
periodical issue as a whole; and
(C) the renewal application and fee are received not more
than twenty-eight or less than twenty-seven years after the
thirty-first day of December of the calendar year in which
all of the works were, first published: and
(D) the renewal application identifies each work sepa
rately, including the periodical containing it and its date
of first publication.
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(di Corrections and Amplifications.—The Register may also
establish, by regulation, formal procedures for the fifing of an appli
cation for supplementary registration, to correct an error in a copyright -Registration or to amplify the information given in a regis
tration. Such application shall be accompanied by the fee provided
by section 708, and shall clearly identify the registration to bo cor
rected or amplified. The information contained in a supplementary
registration augments but does not supersede that contained in the
earlier registration.
(e) Published Edition of Previously Registered Work.—Regis
tration for the first published edition of a work previously registered
in unpublished form may be made even though the work as published
is substantially the same as the unpublished version.
§ 409. Application for copyright registration
The application for copyright registration shall be made on a
form prescribed by the Register of Copyrights and shall include—
(1) the name and address of the copyright claimant;
(2) in the case of a work other than an anonymous or pseudon
ymous work, the name and nationality or domicile of the author
or authors, and, if one or more of the authors is dead, the dates
of their deaths;
(3) if the work is anonymous or pseudonymous, the nationality
or domicile of the author or authors;
(4) in the case of a work made for hire, a statement to this
effect;
(5) if the copyright claimant is not the author, a brief state
ment of how the claimant obtained ownership of the copyright;
(6) the title of the work, together with any previous or alterna
tive titles under which the work can be identified;
(7) the year in which creation of the work was completed;
(8) if the work has been published, the date and nation of its
first publication;
(9) in (he case of a compilation or derivative work, an identifi
cation of any preexisting work or works that it is based on or
incorporates, and a brief, general statement of the additional
material covered by the copyright claim being registered;
(10) in the case of a published work containing material of
which copies are required by section 601 to be manufactured in
the United States, the names of the persons or organizations who
performed the processes specified by subsection (c) of section 601
with respect to that material, and the places where those processes
were performed; and
(11) any other information regarded by the Register of Copy
rights as bearing upon the preparation or identification of the
work or the existence, ownership, or duration of the copyright.
§ 410. Registration of claim and issuance of certificate
(a) When, after examination, (he Register of Copyrights deter
mines that, in accordance with the provisions of this title, the material
deposited constitutes copyrightable subject matter and that the other
legal and formal requirements of this title have beeh met, the Register
shall register the claim and issue to the applicant a certificate of reg
istration under the seal of the. Copyright Office. The certificate shall
contain the. information given in the application, together with the
number and effective date of the registration.
. ,
,
(b) In any case in which the Register of Copyrights determines
that, in accordance with the provisions of this title, the material
deposited does not constitute copyrightable subject matter or that
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the claim is invalid for any other reason, the Register shall refuse
registration and shall notify the applicant in writing of the reasons
for such refusal.
(c) In any judicial proceedings the certificate of a registration Prima facie
made before or within five years after first publication of the work evidence.
shall constitute prima facie evidence of the validity of the copyright
and of the facts stated in the certificate. The evidentiary weight to
be accorded the certificate of a registration made thereafter shall be
within the discretion of the court.
(d) The effective date of a copyright registration is the day on Effective date.
which an application, deposit, and fee, which are later determined
by the Register of Copyrights or by a court of competent jurisdiction
to be acceptable for registration, have all been received in the Copy
right Office.
§ 411. Registration as prerequisite to infringement suit
17 USC 411.
(a) Subject to the provisions of subsection (b), no action for
infringement of the copyright in any work shall be instituted until
registration of the copyright claim has been made in accordance with
this title. In any case, however, where the deposit, application, and
fee required for registration have been delivered to the Copyright
Office in proper form and registration has been refused, the applicant
is entitled to institute an action for infringement if notice thereof,
with a copy of the complaint, is served on the Register of Copyrights.
The Register may, at his or her option, become a party to the action
with respect to the issue of registrability of the copyright claim by
entering an appearance within sixty days after such service, but the
Register’s failure to become a party shall not deprive the court of
jurisdiction to determine that issue.
(b) In the case of a w’ork consisting of sounds, images, or both,
the first fixation of which is made simultaneously with its transmis
sion, the copyright owner may, either before or after such fixation
takes place, institute an action for infringement under section 501,
fully subject to the remedies provided by sections 502 through 506
and sections 509 and 510, if, in accordance with requirements that the
Register of Copyrights shall prescribe by regulation, the copyright
owner—
(1) serves notice upon the infringer, not less than ten or more
than thirty days before such fixation, identifying the work and
the specific time and source of its first transmission, and declaring
an intention to secure copyright in the work; and
(2) makes registration for the work within three months after
its first transmission.
§412. Registration as prerequisite to certain remedies for 17 USC 412.
infringement
In any action under this title, other than an action instituted under
section 411(b), no award of statutory damages or of attorney’s fees,
as provided by sections 504 and 505, shall be made for—
(1) any infringement of copyright in an unpublished work
commenced before the effective date of its registration; or
(2) any infringement of copyright commenced after first
publication of the work and before the effective date of its
registration, unless such registration is made within three months
after the first publication of the work.
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Chapter 5—COPYRIGHT INFRINGEMENT AND REMEDIES

Sec.
501. Infringement of copyright
502. Remedies for infringement: Injunctions.
503. Remedies for Infringement: Impounding and disposition of Infringing
articles.
504. Remedies for infringement: Damage and profits.
505. Remedies for infringement: Costs and attorney's fees.
506. Criminal offenses.
507. Limitations on actions.
508. Notification of filing and determination of actions.
509. Seizure and forfeiture.
510. Remedies for alteration of programing by cable systems.

17 USC 501.

17 USC 502.

§ 501. Infringement of copyright
(a) Anyone who violates any of the exclusive rights of the copy
right owner as provided by sections 106 through 118, or who imports
copies or phonorecords into the United States in violation of section
602, is an infringer of the copyright.
(b) The legal or beneficial owner of an exclusive right under a
copy right is entitled, subject to the requirements of sections 205(d)
and 411, to institute an action for any infringement of that particular
right committed while he or she is the owner of it. The court may
require such owner to serve written notice of the action with a copy
of the complaint upon any person shown, by the records of the Copy
right Office or otherwise, to have or claim an interest in the copyright,
and shall require that such notice be served upon any person whose
interest is likely to be affected by a decision in the case. The court
may require the joinder, and shall permit the intervention, of any
person .having or claiming an interest in the copyright.
(c) For any secondary transmission by a cable system that embodies
a performance or a display of a work which is actionable as an
act of infringement under subsection (c) of section 111, a television
broadcast station holding a copyright or other license to transmit or
perform the same version of that work shall, for purposes of subsec
tion (b) of this section, be treated as a legal or beneficial owner if such
secondary transmission occurs within tne local service area of that
television station.
(d) For any secondary transmission by a cable system that is action
able as an act of infringement pursuant to section 111(c)(3), the
following shall also have standing to sue: (i) the primary transmitter
whose transmission has been altered by the cable system; and (ii) any
broadcast station within whose local service area the secondary trans
mission occurs.
§ 502. Remedies for infringement: Injunctions
(a) Any court having jurisdiction of a civil action arising under
this title may, subject to the provisions of section 1498 of title 28, grant
temporary and final injunctions on such terms as it may deem reason
able to prevent or restrain infringement of a copyright.
(b) Any such injunction may be served anywhere in the United
States on the person enjoined; it shall be operative throughout the
United States and shall be enforceable, by proceedings in contempt or
otherwise, by any United States court having jurisdiction of that per
son. The clerk of the court granting the injunction shall, when
requested by any other court in which enforcement of the injunction
is sought, transmit promptly to the other court a certified copy of all
the papers in the case on hie in such clerk’s office.
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§ 503. Remedies for infringement: Impounding and disposition of 17 USC 503.
infringing articles
(a) At any time while an action under this title is pending, the court
may order the impounding, on such terms as it may deem reasonable,
of all copies or phonorecords claimed to have been made or used in
violation of the copyright owner’s exclusive rights, and of all plates,
molds, matrices, master's, tapes, film negatives, or other articles by
means of which such copies or phonorecords may be reproduced.
(b) As part of a final judgment or decree, the court may order the
destruction or other reasonable disposition of all copies’or phono
rccords found to have been made or used in violation of the copyright
owner’s exclusive rights, and of all plates, molds, matrices, masters,
tapes, film negatives, or other articles by means of which such copies
or phonorccords may be reproduced.
§ 5(M. Remedies for infringement: Damages and profits
17 USC 504.
(a) In General.—Except as otherwise provided by this title, an
infringer of copyright is liable for either—
(1) the copyright owner’s actual damages and any additional
profits of the infringer, as provided by subsection (b) ; or
(2) statutory damages, as provided by subsection (c).
(b) Actual Damages and Profits.—The copyright owner is entitled
to recover the actual damages suffered by him or her as a result of
the infringement, and any profits of the infringer that are attributable
to the infringement and arc not taken into account in computing the
actual damages. In establishing the infringer’s profits, the copyright
owner is required to present proof only of the infringer’s gross reve
nue, and the infringer is required to prove, his or her deductible
expenses and the elements of profit attributable to factors other than
the copyrighted work.
(c.) Statutory Damages.—
(1) Except as provided by clause (2) of this subsection, the
copyright owner may elect, at any time before final judgment is
rendered, to recover, instead of actual damages and profits, an
award of statutory damages for all infringements involved in the
action, with respect to any one work, for which any one infringer
is liable individually, or for which any two or more infringers arc
liable jointly and severally, in a sum of not less than $250 or more
than $10,000 as the court considers just. For the purposes of this
subsection, all the pads of a compilation or derivative work con
stitute one work.
(2) In a case where the copyright owner sustains the burden
of proving, and (he court finds, that infringement was committed
willfully, the court in its discretion may increase the award of
statutory damages to a sum of not more than $50,000. In a case
where the infringer sustains the burden of proving, and the court
finds, (hat. such infringer was not aware and had no reason to
believe that his or her acts constituted an infringement of copy
right, the court it its discretion may reduce the award of statutory
damages to a sum of not less than $100. The court shall remit
statutory damages in any case where an infringer believed and
had reasonable grounds for believing that his or her use of the
copyrighted work was a fair use under section 107, if the infringer
was: (i) an employee or agent of a nonprofit educational institu
tion, library, or archives acting within the scope of his or her
employment who, or such institution, library, or archives itself,
which infringed by reproducing the work in copies or phono
records; or (ii) a public broadcasting entity which or a person
who, as a regular part of the nonprofit activities of a public
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broadcasting entity (as defined in subsection (g) of section 118)
infringed by performing a published nondramatic literary work
or by reproducing a transmission program embodying a perform
ance of such a work.
§ 505. Remedies for infringement: Costs and attorney’s fees
In any civil action under this title, the court in its discretion may
allow the recovery of full costs by or against any party other than the
United States or an officer thereof. Except as otherwise provided by
this title, the court may also award a reasonable attorney’s fee to the
prevailing party as part of the costs.
§ 506. Criminal offenses
(a) (’himInal Infringement.—Any person who infringes a copy
right willfully and for purposes of commercial advantage or private
financial gain shall be fined not more than $10,000 or imprisoned for
not more than one year, or both : Provided, however, That any person
who infringes willfully and for purposes of commercial advantage or
private financial gain the copyright in a sound recording afforded by
subsections (1), (2), or (3) of section 10G or the copyright in a motion
picture afforded by subsections (1), (3), or (4) of section 106 shall
be fined not more than $25,000 or imprisoned for not more than one
year, or both, for the first such offense and shall be fined not more than
$50,000 or imprisoned for not more than two years, or both, for any
subsequent offense.
(b) Forfeiture and Destruction.—When any person is convicted
of any violation of subsection (a), the court in its judgment of con
viction shall, in addition to the penalty therein prescribed, order the
forfeiture and destruction or other disposition of all infringing copies
or phonorecords and all implements, devices, or equipment used in the
manufacture of such infringing copies or phonorecords.
(c) Fraudulent Copyright Notice.—Any person who, with
fraudulent intent, places on any article a notice of copyright or words
of the same purport that such person knows to be false, or who, with
fraudulent intent, publicly distributes or imports for public distribu
tion any article l>earing such notice or words that sucn person knows
to be false, shall be fined not more than $2,500.
(d) Fraudulent Removal or Copyright Notice.—Any person who.
with fraudulent intent, removes or alters any notice or copyright
appearing on a copy of a copyrighted work shall be fined not more
than $2,500.
(e) Fause Representation.—Any person who knowingly makes
a false representation of a material fact in the application for copy
right registration provided for by section 409, or in any written state
ment filed in connection with the. application, shall be fined not more
than $2,500.
§ 507. Limitations on actions
(a) Criminal Proceedings.—No criminal proceeding shall be
maintained under the provisions of this title unless it is commenced
within three years after the cause of action arose.
(b) Civil Actions.—No civil action shall be maintained under the
provisions of this title unless it is commenced within three years after
the claim accrued.
§ 508. Notification of filing and determination of actions
(a) Within one month after the filing of any action under this
title, the clerks of the courts of the United States shall send written
notification to the Register of Copyrights setting forth, as far as is
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shown by the papers filed in the court, the names and addresses of the
parties and the title, author, and registration number of each work
involved in the action. If any other copyrighted work is later included
in the action by amendment, answer, or other pleading, the clerk shall
also send a notification concerning it to the Register within one month
after the pleading is filed.
(b) Within one month after any final order or judgment is issued
in the case, the clerk of the court shall notify the Register of it,
sending with the notification a copy of the order or judgment together
with the written opinion, if any, of the court.
(c) Upon receiving the notifications specified in this section, the
Register shall make them a part of the public records of the Copy
right Oflice.
§ 509. Seizure and forfeiture
17 USC 509.
(a) All copies or phonorccords manufactured, reproduced, distrib
uted, sold, or otherwise used, intended for use, or possessed with intent
to use in violation of section 506(a), and all plates, molds, matrices,
masters, tapes, film negatives, or other articles oy means of which such
copies or phonorccords may be reproduced, and all electronic, mechan
ical, or other devices for manufacturing, reproducing, or assembling
such copies or phonorecords may be seized and forfeited to the United
States.
(b) The applicable, procedures relating to (i) the seizure, summary
and judicial forfeiture, and condemnation of vessels, vehicles, mer
chandise, and baggage for violations of the. customs law’s contained
in title 19, (ii) the disposition of such vessels, vehicles, merchandise, 19 USC 1 et seq.
and baggage or the proceeds from the sale thereof, (iii) the remission
or mitigation of such forfeiture, (iv) the compromise of claims, and
(v) the award of compensation to informers in respect of such for
feitures, shall apply to seizures and forfeitures incurred, or alleged
to have been incurred, under the provisions of this section, insofar as
applicable and not inconsistent with the provisions of this section;
except that such duties as are imposed upon any officer or employee of
the Treasury Department or any other person with respect to the
seizure and forfeiture of vessels, vehicles, merchandise; and baggage
under the provisions of the customs laws contained in title 19 shall be
performed with respect to seizure and forfeiture of all articles
described in subsection (a) by such officers, agents, or other persons
as may be authorized or designated for that purpose by the Attorney
General.
17 USC 510.
§ 510. Remedies for alteration of programing by cable systems
(a) In any action filed pursuant to section 111(c) (3), the following
remedies shall be available:
(1) Where an action is brought by a party identified in subsec
tions (b) or (c) of section 501, the remedies provided by sections
502 through 505, and (he remedy provided by subsection (b) of
this section; and
(2) When an action is brought by a party identified in subsec
tion (d) of section 501, the remedies provided by sections 502 and
505, together with any actual damages suffered by such party as
a result of the infringement, and the remedy provided by sub
section (b) of this section.
.
(b) In any action filed pursuant to section 111(c) (3), the court may
decree that, for a period not to exceed thirty days, the cable system
shall be deprived of the benefit of a compulsory license for one or
more distant signals carried-by such cable system.
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IMPORTATION

Sec.

601. Manufacture, importation, and public distribution of certain copies.
602. Infringing importation of copies or phonorecords.
603. Importation prohibitions: Enforcement and disposition of excluded articles.
17 USC 601.

m

§ 601. Manufacture, importation, and public distribution of cer
tain copies
(a) Prior to July 1,1982, and except as provided bv subsection (b),
the importation into or public distribution in the United States of
copies of a work consisting preponderantly of nondramtic literary
material that is in the English language and is protected under this
title is prohibited unless the portions consisting of such material have
been manufactured in the United States or Canada.
(b) The provisions of subsection (a) do not apply—
(1) where, on the date when importation is sought or public
distribution in the United States is made, the author of any sub
stantial part of such material is neither a national nor a
domiciliary of the United States or, if such’author is a national of
the United States, he or she has been domiciled outside the United
States for a continuous period of at least one year immediately
preceding that date; in the case of a work made for hire,
the exemption provided by this clause does not apply unless a subsustantial part of the work was prepared for an employer or other
person who is not a national or domiciliary of the United States
or a domestic corporation or enterprise;
(2) where the United States Customs Service is presented with
an import statement issued under the seal of the Copyright Office,
in which case a total of no more than two thousand copies of any
one such work shall be allowed entry; the import statement shall
be issued upon request to the copyright owner or to a person
designated by such owner at the t ime of registration for the work
under section 408 or at any time thereafter;
(3) where importation is sought under the authority or for the
use, other than in schools, of the Government of the United States
or of any Slate or political subdivision of a State;
(4) where importation, for use and not for sale, is sought—
(A) by any person with respect to no more than one copy
of any work at any one time;
(B) by any person arriving from outside the United
States, with respect to copies forming part of such person’s
personal baggage; or
(C) by an organization operated for scholarly, educational,
or religious purposes and not for private gain, with respect
to copies intended to form a part of its library;
(5) where the copies are reproduced in raised characters for
the use of the blind; or
(G) where, in addition to copies imported under clauses (3) and
(4) of this subsection, no more than two thousand copies of any
one such work, which have not been manufactured in the United
States or Canada, are publicly distributed in the United States;
or
(7) where, on the date when importation is sought or public
distribution in the United States is made—
(A) the author of any substantial part of such material is
an individual and receives compensation for the transfer or
license of the right to distribute the work in the United
States; and
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(B) the first publication of the work has previously taken
place outside the United States under a transfer or license
granted by such author to a transferee or licensee who was
not a national or domiciliary of the United States or a
domestic corporation or enterprise; and
(C) there has been no publication of an authorized edition
of the work of which the copies were manufactured in the
United States; and
(D) the copies were reproduced under a transfer or license
granted by such author or by the transferee or licensee of the
l ight of first publication as mentioned in sulwbiuse (B), and
the transferee or the licensee of the right of reproduction was
not a national or domiciliary of the United States or a
domestic corporation or enterprise.
(c) The requirement of this section that copies lie manufactured in
the United States or Canada is satisfied if—
(1) in the case where the copies are printed directly from type
that lias been set, or directly from plates made from such type, the
setting of the type and the making of the plates have been per
formed in the United States or Canada; or
(2) in the case where the making of plates by a lithographic
or photoengraving process is a final or intermediate step preced
ing the printing of the copies, the making of the plates has been
performed in the United States or Canada; and
(3) in any case, the printing or other final process of producing
multiple copies and any binding of the copies have been per
formed in tne United States or Canada.
(d) Importation or public distribution of copies in violation of this
section doos not invalidate protection for a work under this title.
However, in any civil action or criminal proceeding for infringement
of the exclusive rights to reproduce and distribute copies of the work,
the. infringer has a complete defense with respect to all of the non
et lamatic literary material comprised in th6 work and any other parts
of the work in which the exclusive rights to reproduce and distribute
copies are owned by the same person who owns such exclusive rights
in the nondramatic literary material, if the infringer proves—
(1) that copies of the work have been imported into or publicly
distributed in the United States in violation of this section by or
with the authority of the owner of such exclusive rights: and
(2) that the infringing copies were inanufactured in the United
States or Canada in accordance with the provisions of subsection
(c);and
(3) that the infringement was commenced before the effective
date of registration for an authorized edition of the work, the
copies of which have Ix'en manufactured in the United States or
Canada in accordance with the provisions of subsection (c).
(e) In any action for infringement of the exclusive rights to repro
duce and distribute copies of a work containing material required by
this section to be manufactured in the United States or Canada, the
copyright owner shall set forth in the complaint the names of the per
sons or organizations who performed the proc-esses specified by subsec
tion (c) with respect to that material, and the places where those
processes were performed.
§ 602. Infringing importation of copies or phonorecords
17 usc 602(a) Importation into the United States, without the authority of
the owner of copyright under this title, of copies or phonorecords of a
work that have been acquired outside the United States is an infringe
ment of the exclusive right to distribute copies or phonorccords under
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section 106, actionable under section 501. This subsection does not
apply to—
(1) importation of copies or phonorecords under the authority
or for the use of the Government of the United States or of any
State or political sulxlivision of a State, but not including copies
or phonorecords for use in schools. or copies of any audiovisual
work imported for purposes other than archival use:
(2) importation, for the private use of the importer and not for
distribution, by any person with respect to no more than one copy
or phonorecord of any one work at any one time, or by any person
arriving from outside the United States with respect to copies
or phonorecords forming part of such person’s personal baggage:
or
(3) importation by or for an organization operated for schol
arly, educational, or religious purposes and not for private gain,
with resjx'ct to no more than one copy of an audiovisual work
solely for its archival purposes, and no more than five copies or
phonorecords of any other work for its library lending or archival
purposes, unless the importation of such copies or phonotvcords is
part of an activity consisting of systematic reproduction or dis
tribution, engaged in by such organization in violation of the pro
visions of section 108(g) (2).
(b) In a case where the making of the copies or phonorecords would
have constituted an infringement of copyright if this title had I ven
applicable, their importation is prohibited. Tn a case where the copies
or phonorecords were lawfully made, the United States Customs Serv
ice has no authority to prevent their importation unless the provisions
of section 601 are applicable. In either case, the Secretary of the
Treasury is authorized to prescribe, by regulation, a procedure under
which any person claiming an interest in the copyright in a particular
work may, upon payment of a specified fee. be entitled to notification
by the Customs Service of the importation of articles that appear to
be. copies or phonorecords of the work.
§603. Importation prohibitions: Enforcement and disposition of
excluded articles
(a) The Secretary of the Treasury and the United States Postal
Service shall separately or jointly make regulations for the enforce
ment of the provisions of this title prohibiting importation.
(b) These regulations may require, as a condition for the exclusion
of articles under section 602-—
(1) that the person seeking exclusion obtain a court order
enjoining importation of the articles; or
(2) that the person seeking exclusion furnish proof, of a speci
fied nature and in accordance with prescribed procedures, that
the copyright in which such person claims an interest is valid and
that, the importation would violate the prohibition in section G02:
the person seeking exclusion may also be required to post a surety
bond for any injury that may result if the detention or exclusion
of the articles proves to be unjustified.
(c) Articles imported in violation of the importation prohibitions
of this title are subject to seizure and forfeiture, in the same manner
as property imported in violation of the customs revenue laws. For
feited articles shall be destroyed as directed by the Secretary of the
Treasury or the. court, as the case may be: however, the articles may be
returned to the country of export whenever.it is shown to the satisfac
tion of the Secretary of the Treasury that the importer had no reason
able grounds for believing that his or her acts constituted a violation
of law.
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Chapter 7.—COPYRIGHT OFFICE
The Copyright Office: General responsibilities and organization.
Copyright Office regulations.
Effective date of actions in Copyright Office.
Retention and disposition of articles deposited in Copyright Office.
Copyright Office records: Preparation, maintenance, public Inspection, and
sea celling.
Copies of Copyright Office records.
Copyright Office forms and publications.
Copyright Office fees.
Delay in delivery caused by disruption of postal or other services.
Reproductions for use of the blind and physically handicapped: Voluntary
licensing forms and procedures.

§701. The Copyright Office: General responsibilities and orga
nization
(a) AH administrative functions and duties under this title, except
as otherwise specified, are the responsibility of the Register of Copy
rights as director of the Copyright Oilice of the Library of Congress.
The Register of Copyrights, together with the subordinate officers
and employees of the Copyright Office, shall be appointed by the
Librarian of Congress, and shall act under the Librarian’s general
direction and supervision.
(b) The Register of Copyrights shall adopt a seal to be used on
and after January 1, 1978, to authenticate all certified documents
issued by the Copyright Office.
(c) The Register of Copyrights shall make an annual report to the
*
*’
*
* and' accomplishments of the Copy
Librarian
of* Congress of'■
the work
right Office during the previous fiscal year. The annual report o.f the
Register of Copyrights shall be published separately and as a part
of the annual report of the Librarian of Congress.
(d) Except as provided by section 70G(b) and the regulations issued
thereunder, all actions taken by the Register of Copyrights under
this title are subject to the provisions of the Administrative Procedure
Act of June 11, 1916, as amended (c. 324, 60 Stat. 237, title 5, United
States Code, Chapter 5, Subchapter II and Chapter 7).
§ 702. Copyright Office regulations
The Register of Copyrights is authorized to establish regulations
not inconsistent with law for the administration of the functions and
duties made the responsibility of the Register under this title. All
regulations established by the Register under this title are subject to
the approval of the Librarian of Congress.
§ 703. Effective date of actions in Copyright Office
In any case in which time limits arc prescribed under this title
for the performance, of an action in the Copyright Office, and in which
the last, day of the prescribed period falls on a Saturday, Sunday,
holiday, or other nonbusiness day within the District o.f Columbia
or the Federal Government, the action may be taken on the next suc
ceeding business day, and is effective as of the date when the period
expired.
§ 701. Retention and disposition of articles deposited in Copyright
Office
(a) Upon their deposit in the Copyright Office under sections 407
and 408, all copies, phonorecords, and identifying material, includ
ing those, deposited in connection with claims that have been refused
registration, are the property of the United States Government.
(b) In the case of published works, all copies, phonorecords, and
identifying material deposited are available to the Library of Con
gress lor its collections, or for exchange or transfer to any other
library. In the case of unpublished works, the Library is entitled,
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under regulations that the Register of Copyrights shall prescribe, to
select any deposits for its collections or for transfer to the National
Archives of the United States or to a Federal records center, as defined
in section 2901 of title 44.
(<•) The Register of Copyrights is authorized, for specific or gen
eral categories of works, to make a facsimile reproduction of all or
any part of the material deposited under section 408, and to make such
reproduction a part of the Copy right Office records of the registra
tion, before transferring such material to the Library of Congress
as provided by subsection (b), or before destroying or otherwise dis
posing of such material as provided by subsection (d).
(d) Deposits not selected by the. Library under subsection (b), or
identifying port ions or reproductions of them, shall l>e retained under
the control of the Copyright. Office, including retention in Govern
ment storage facilities, for the. longest period considered practicable
and desirable by the Register of Copyrights and the Librarian o.f
Congress. After that period it is within the joint discretion of the
Register and the. Librarian to order their destruction or other dispo
sition; but, in the case of unpublished works, no deposit shall be
knowingly or intentionally destroyed or otherwise disposed of dur
ing its term of copyright unless a facsimile reproduction of the entire
deposit has been made a part of the Copyright Office records as pro
vided by subsection (c).
(e) The depositor of copies, phonorecords, or identifying material
under section 408, or the copyright owner of record, may request
retention, under the control of the Copyright Office, of one or more
of such articles for the full term o.f copyright in the work. The Regis
ter of Copyrights shall prescribe, by regulation, the conditions under
which such requests arc to be made and granted, and shall fix the fee
to be charged under section 708(a) (11) if the request is granted.
§705. Copyright Office records: Preparation, maintenance, public
inspection, and searching
(a) The Register of Copy rights shall provide and keep in the Copy
right Office records of all deposits, registrations, recordations, and
other actions taken under this title, and shall prepare indexes of all
such records.
(b) Such records and indexes, as well as the articles deposited in
connection with completed copyright registrations and retained under
the control of the Copyright Office, shall be open to public inspection.
(c) Upon request and payment of the fee specified by section 708,
the Copyright -Office shall make a search of its public records, indexes,
and deposits, and shall furnish a report of the information they dis
close. with respect to any particular deposits, registrations, or recorded
documents.
§ 706. Copies of Copyright Office records
(a) Copies may be made of any public records or indexes of the
Copyright Office;*additional certificates of copyright registration and
copies o.f any public records or indexes may be furnished upon request
and payment of the fees specified by section 708.
(b) Copies or reproductions of deposited articles retained under
the control of the Copyright Office shall be authorized or furnished
only under the conditions specified by the Copyright Office regulations.
§ 707. Copyright Office forms and publications
. .atalogCof
opyright Entries.—The Register of Copyrights
(a) C
shalT compile and publish at periodic intervals catalogs of all copy
right registrations. These catalogs shall be divided into parts m
accordance with the various classes of works, and the Register has
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discretion to determine, on the basis of practicability and usefulness,
the form and frequency of publication of each particular part.
(b) Other Publications.—-The Register shall furnish, free of
charge upon request, application forms for copyright registration
and general informational material in connection with the functions
of the Copyright Office. The Register also has the authority to publish
compilations of information, bibliographies, and other material he or
she considers to be of value to the public.
(c) Distribution of Publications.—-All publications of the Copy
right Office shall bo furnished to depository libraries as specified under
section 1905 of title 44, and, aside from those furnished iree of charge,
shall be offered for sale to the public at prices based on the cost of
reproduction and distribution.
17 USC 708.
§ 708. Copyright Office fees
(a) The following fees shall be paid to the Register of Copyrights:
(1) for the registration of a copyright claim or a supplemen
tary registration under section 408, including the issuance of a
certificate of registration, $10;
(2) for the registration of a claim to renewal of a subsisting
copyright in its first term under section 301(a), including the
issuance of a certificate of registration, $G;
(3) for the issuance of a receipt for a deposit under section
407, $2;
(4) for the recordation, as provided by section 205, of a trans
fer of copyright ownership or other document of six pages or
less, covering no more than one title, $10; for each page over six
and each title over one, 50 cents additional:
(5) for the filing, under section 115(b), of a notice of inten
tion to make phonorecords, $6;
(G) for the recordation, under section 302(c), of a statement
revealing the identity of an author of an anonymous or pseudony
mous work, or for the recordation, under section 302(d), of a
statement relating to the death of an author, $10 for a document
of six pages or less, covering no more than one title; for each
page over six and for each title over one, $1 additional;
(7) for the issuance, under section 601, of an import state
ment, $3 ;
(8) for the issuance, under section 706, of an additional certifiicate of registration, $4;
(9) for the issuance of any other certification, $4; the Register
of Copy rights has discretion, on the basis of their cost, to fix the
fees for preparing copies of Copyright Office records, whether
they are. to be certified or not;
(10) for the making and reporting of a search as provided by
section 705, and for any related services, $10 for each hour or
fraction of an hour consumed;
(11) for any other special services requiring a substantial
amount of time or expense, such fees as the Register of Copy
rights may fix on the basis of the cost of providing the service.
(b) ^The fees prescribed by or under this section arc applicable to Waiver.
the United States Government and any of its agencies, employees, or
officers, but the Register of Copyrights has discretion to waive the
requirement of this subsection in occasional or isolated cases involv
ing relatively small amounts.
e
(c) The Register of Copyrights shall deposit all fees in the Treas
ury of the United States in such manner as the Secretary of the Treaswith regulations that Regulations.
ury directs. The Register nifty, in accordance
r—
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he or she shall prescribe, refund any sum paid by mistake or in excess
of the fee required by this section; however, before making a refund
in any case involving a refusal to register a claim under section 410(b),
the Register may deduct all or any part of the prescribed registra
tion fee to cover the reasonable administrative costs of processiTig the
claim.
§709. Delay in delivery caused by disruption of postal or other
services
In any case in which the Register of Copyrights determines, on the
basis of such evidence as the Register may by regulation require, that
a deposit, application, fee, or any other material to be delivered to
the Copyright Oflice by a particular date, would have been received
in the Copyright Oflice in due time except for a general disruption
or suspension of postal or other transportation or communications
services, the actual receipt of such material in the Copyright Oflice
within one month after the date on which the Register determines
that the disruption or suspension of such services has terminated, shall
be considered timely.
§710. Reproduction for use of the blind and physically handi
capped: Voluntary licensing forms and procedures
The. Register of (’opyrights shall, after consultat ion with the Chief
of the Division for the Blind and Physically Handicapped and other
appropriate officials of the Library of Congress, establish by regula
tion standardized forms and procedures by which, at the time appli
cations covering certain specified categories of nondramatic literary
works are submitted for registration under section 408 of this title,
the copyright owner may voluntarily grant to the Library of Congress
a license to reproduce the copyrighted work by means of Braille or
similar tactile symbols, or by fixation of a reading of the work in a
phonorecord, or both, and to distribute the resulting copies or phono
records solely for the use of the blind and physically handicapped and
under limited conditions to be specified in the standardized forms.
Chapter 8.—COPYRIGHT ROYALTY TRIBUNAL
Sec.
Sec.
801. Copyright Royalty Tribunal: Establishment and purpose.
802. Membership of the Tribunal.
803. Procedures of the Tribunal.
SOI. Institution and conclusion of proceedings.
805. Staff of the Tribunal.
806. Administrative support of the Tribunal.
807. Deduction of costs of proceedings.
808. Reports.
809. Effective date of final determinations.
810. Judicial review.
§801. Copyright Royalty Tribunal: Establishment and purpose
(a) There is hereby created an independent Copyright Royalty
Tribunal in the legislative branch.
(h) Subject to the provisions of this chapter, the purposes of the
Tribunal shall lx?—
.
(1) to make determinations concerning the adjustment of rea
sonable copyright royalty rates as provided in sections 115 and
116, and to make determinations as to reasonable terms and rates
of royalty payments as provided in section 118. The rates appli
cable under sections 115 and 116 shall be calculated to achieve
the following objectives:
e
(A) To maximize the availability of creative works to the

public;
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(B) To afford the copyright owner a fair return for his
creative work and the copyright user a fair income under
existing economic conditions;
(C) To reflect the relative roles of the copyright owner
and tne copyright user in the product made available to the
public with respect to relative creative contribution, tech
nological contribution, capital investment, cost, risk, and
contribution to the opening of new markets for creative
expression and media for their communication;
(D) To minimize any disruptive impact on the structure of
the industries involved and on generally prevailing industry
practices.
(2) to make determinations concerning the adjustment of the
copyright royalty rates in section 111 solely in accordance with
the following provisions:
(A) The. rates established by section 111(d)(2)(B) may
be adjusted to reflect (i) national monetary inflation or
deflation or (ii) changes in the average rates charged cable
subscribers for the basic service of providing secondary trans
missions to maintain the real constant dollar level of the
royalty fee per subscriber which existed as of the date of
enactment of this Act: Provided, That if the average rates
charged cable system subscribers for the basic service of pro
viding secondary transmissions are changed so that the
average rates exceed national monetary inflation, no change
in the rates established by section 111(d)(2)(B) shall be
permitted: And provided further, That no increase in the
royalty fee shall lx* permitted based on any reduction in the
average number of distant signal equivalents per subscriber.
The Commission may consider all factors relating to the
maintenance of such level of payments including, as an
extenuating factor, whether the cable industry has been
restrained by subscribe rate regulating authorities from
increasing the rates for the basic service of providing sec
ondary transmissions.
(B) In the event that the rules and regulations of the
Federal Communications Commission are amended at any
time after April 15, 1976, to permit the carriage by cable
systems of additional television broadcast signals beyond the
local service area of the primary transmitters of such signals,
the royalty rates established by section 111(d)(2)(B) may
be adjusted to insure that the rates for the additional distant
signal equivalents resulting from such carriage are reason
able in the light of the changes effected by the amendment
to such rules and regulat ions. In determining the reasonable
ness of rates proposed following an amendment of Federal
Coinmunicat ions Commission rulesand regulations, the Copy
right Royalty Tribunal shall consider, among other factors,
the. economic impact on copyright owners and users: Pro
vided, That no adjustment in royalty rates shall be made
under this subcl ause with respect to any distant signal equiva
lent or fraction thereof represented by (i) carriage of any
signal permitted under the rules and regulations of the
Federal Communications Commission in effect on April 15,
1976, or the carriage of a signal of the same type (that is,
independent, network, or noncommercial educational) sub
stituted for such permitted signal, or (ii) a television broad
cast signal first carried after April 15, 1976, pursuant to an
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individual waiver of the rules and regulations of the. Federal
Communications Commission, as such rules and regulations
were in effect on April 15,1976.
(C) In the event of any change in the rules and regulations
of the Federal Communications Commission with respect to
syndicated and sports program exclusivity after April 15,
1976, the rates established by section 111(a) (2) (B) may be
adjusted to assure that such rates are reasonable in light of
the changes to such rules and regulations, but any such
adjustment shall apply only to the affected television broad
cast. signals carried on those systems affected by the change.
(D) The gross receipts limitations established by section
111(d)(2) (C) and (I)) shall be adjusted to reflect national
monetary inflation or deflation or changes in the average
rates charged cable system subscribers for the basic service
of providing secondary transmissions to maintain the real
constant dollar value of the exemption provided by such
section; and the. royalty rate specified therein shall not be
subject to adjustment; and
(3) to distribute royalty fees deposited with the Register of
Copyrights under sections 111 and 116, and to determine, in cases
where controversy exists, the distribution of such fees.
Notice.
(c) As soon as possible after the date of enactment of this Act, and
no later than six months following such date, the President shall
publish a notice announcing the initial appointments provided in sec
tion 802, and shall designate an order of seniority among the initiallyappointed commissioners for purposes of section 802(b).
17 USC 802.
§802. Membership of the Tribunal
(a) The Tribunal shall be composed of five commissioners appointed
by the President with the advice and consent of the Senate for a term
of seven years each; of the first five members appointed, three shall be
designated to serve for seven years from the date of the notice specified
in section 801(c). and two shall be designated to serve for five years
from such date, respectively. Commissioners shall be compensated at
the highest rate now or hereafter prescribe for grade 18 of the General
Schedule pay rates (5 U.S.C. 5332).
(b) Upon convening the commissioners shall elect a chairman from
among the. commissioners appointed for a full seven-year term. Such
chairman shall serve for a term of one year. Thereafter, the most senior
commissioner who has not previously served as chairman shall serve
as chairman for a period of one year, except that, if all commissioners
have served a full term as chairman, the most senior commissioner who
has served the least number of terms as chairman shall be designated
as chairman.
(c) Any vacancy in the Tribunal shall not affect its jmwers and shall
be filled, for the unexpired term of the appointment, in the same man
ner as the original appointment was made.
17 USC 803.
§ 803. Procedures of the Tribunal
(a) The Tribunal shall adopt regulations, not inconsistent with law,
governing its procedure, and methods of operation. Except as otherwise
provided in this chapter, the Tribunal shall be subject to the provisions
of the Administrative Procedure Act of June 11,1946. as amended (c.
324, 60 Stat. 237, title 5, United States Code, chapter 5, subchapter II
5 USC 551, 701. and chapter7).
'(b)* Every 'final determination of the Tribunal shall he published in
Publication in
Federal Register. the Federal* Register. It shall state in detail the criteria that the Tri
bunal determined to be applicable to the particular proceeding, the
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various facts that it found relevant to its determination in that, pro
ceeding, and the specific reasons for its determination.
§ 804. Institution and conclusion of proceedings
17 USC804.
(a) With respect to proceedings under section 801(b)(1) concern
ing the adjustment of royalty rates as provided in sections 115 and
116), and with respect to proceedings under section 801(h)(2)(A) and

(1) on January 1, 1980, the Chairman of the Tribunal shall
cause to be published in the Federal Register notice of commence
ment of proceedings under this chapter; and
(2) during the calendar years specified in the following schedule,
any owner or user of a copyrighted work whose royalty rates
are specified by this title, or by a rate established by the Tribunal,
may file a petition with the Tribunal declaring that the petitioner
requests an adjustment of the rate. The Tribunal shall make a
determination as to whether the applicant, has a significant inter
est in the royalty rate in which an adjustment is requested. If the
Tribunal determines that the petitioner has a significant interest,
the Chairman shall cause notice of this determination, with the
reasons therefor, to be published in the Federal Register, together
with notice, of commencement of proceedings under this chapter.
(A) In proceedings under section 801 (b) (2) (A) and (D),
such petition may be filed during 1985 and in each subsequent
fifth calendar year.
(B) Tn proceedings under section 801(b)(1) concerning
the adjustment of royalty rates as provided in section 115,
such petition may be filed in 1987 and in each subsequent tenth
calendar year.
((’) In proceedings under section 801(b)(1) concerning
the adjustment of royalty rates under section 116. such pctit ion may be filed in 1990 and in each subsequent tenth calendar
year.
(b) With respect. Io proceedings under subclause (B) or (C) of
section 801 (b) (2), following an event described in either of those sub
sections, any owner or user of a copyrighted work whose royalty rates
are specified by section 111, or by a rate established by the Tribunal,
may, within twelve months, file a petition with the Tribunal declaring
that the petitioner requests an adjustment of the rate. In this event the
Tribunal shall proceed as in subsection (a)(2), above. Any change in
royalty rates made by the Tribunal pursuant to this subsection may be
reconsidered in 1980* 1985, and each fifth calendar year thereafter, in
accordance with the provisions in section 801(b) (2) (B) or (C), as the
case may be.
(c) With respect to proceedings undersection 801(b) (1),concerning
the determination of reasonable terms and rates of royalty payments ns
provided in section 118, the Tribunal shall proceed when and as pro
vided by that section.
(d) With respect to proceedings under section 801(b)(3), concern
ing the distribution of royalty fees in certain circumstances under
sections 111 or 116, the ('hairman of the T ribunal shall, upon determi
nation by the Tribunal that a controversy exists concerning such dis
tribution, cause to be published in the Federal Register notice of
commencement of proceedings under I his chapter.
(e) All proceedings under this chapter shall be initiated without
delay following publication of the notice specified in this section, and
the. Tribunal shall render its final decision in any such proceeding
within one year from the date of such publication.
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§ 805. Staff of the Tribunal
(a) The Tribunal is authorized to appoint and fix the compensation
of such employees as may be necessary to carry out the provisions of
this chapter, and to prescribe their functions and duties.
(b) The Tribunal may procure temporary and intermittent services
to the same extent as is authorized by section 3109 of title 5.
§ 806. Administrative support of the Tribunal
(a) The Library of Congress shall provide the Tribunal with neces
sary administrative services, including those related to budgeting,
accounting, financial reporting, travel, personnel, and procurement.
The Tribunal shall pay the Library for such services, either in advance
or by reimbursement from the funds of the Tribunal, at amounts to be
agreed upon between the Librarian and the Tribunal.
(b) The Library of Congress is authorized to disburse funds for the
Tribunal. under regulations prescribed jointly by the Librarian of
Congress and the Tribunal and approved by the Comptroller General.
Such regulations shall establish requirements and procedures under
which every voucher certified for payment by the Library of Congress
under this chapter shall be supported with a certification by a duly
authorized officer or employee of the Tribunal, and shall prescribe the
responsibilities and accountability of said officers and employees of the
Tribunal with respect to such certifications.
§ 807. Deduction of costs of proceedings
Before any funds are distributed pursuant to a final decision in a
proceeding involving distribution of royalty fees, the Tribunal shall
assess the reasonable costs of such proceeding.
§ 808. Reports
In addition to its publication of the reports of all final determina
tions as provided in section 803(b), the Tribunal shall make an annual
report to the President and the Congress concerning the Tribunal's
work during the preceding fiscal year, including a detailed fiscal state
ment of account.
§ 809. Effective date of final determinations
Any final determination by the Tribunal under this chapter shall
become effective thirty days following its publication in the Federal
Register as provided in section 803(b), unless prior to that time an
appeal has been filed pursuant to section 810, to vacate, modify, or
correct such determination, and notice of such appeal has been served
on all parties who appeared before the Tribunal in the proceeding in
question. Where the proceeding involves the distribution of royalty fees
under sections 111 or 116, the Tribunal shall, upon the expiration of
such thirty-day period, distribute any royalty fees not subject to an
appeal filed pursuant to section 810.
§ 810. Judicial review
Any final decision of the Tribunal in a proceeding under section
SOI(b) may he appealed to the United States Court of Appeals, within
thirty days after its publication in the Federal Register by an
aggrieved party. The judicial review of the decision shall be had. in
accordance with chapter 7 of title 5, on the basis of the record before
the Tribunal. Xo court shall have jurisdiction to review a final decision
of the. Tribunal except as provided in this section.
TRANSITIONAL AND SUPPLEMENTARY PROVISIONS

17 USC note
prec. 101.

Sec. 102. This Act becomes effective on January 1, 1978, except as
nt
.hpi’wiso. oxoresslv
otherwise
expressly provided bv
by this Act, including provisions of the
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first section of this Act. The provisions of sections 118, 304(b), and
chapter 8 of title 17, as amended by the first section of this Act, take
effect upon enactment of this Act.
Sec. 103. 'This Act does not provide copyright protection for any
work that goes into the public domain before January 1, 1978. The
exclusive rights, as provided by section 106 of title 17 as amended by the
first section of this Act, to reproduce a work in phonorecords and to
distribute phonorecords of the work, do not extend to any nondramatic
musical work copyrighted before July 1,1909.
Sec. 104. All proclamations issued by the President under section
1(e) or 9(b) of title 17 as it existed on December 31, 1977, or under
preyious copyright statutes of the United States,shall continue in force
until terminated, suspended, or revised by the President.
Sec. 105. (a) (1) Sect ion 505 of title 44 is amended to read as follows".
“§ 505. Sale of duplicate plates
“The Public Printer shall sell, under regulations of the Joint Com
mittee on Print ing to persons who may apply, additional or duplicate
stereotype or electrotype plates from which a Government publication
is printed, at a price not to exceed the cost of composition, the metal,
and making to the Government, plus 10 per centum, and the full
amount of the price shall be paid when the order is filed.”.
(2) 'The item relating to section 505 in the sectional analysis at the
beginning of chapter 5 of title 44, is amended to read as follows:

I

17 USC note
?«*<?. 101.

17 USC note
Prcc- 101-

44 USC 505.

“505. Sale of duplicate plates.”.

I

II

(b) Section ‘2113 of title 41 is amended to read as follows:
“§ 2113. Limitation on liability
“When letters and other intellectual productions (exclusive of
patented material, published works under copyright protection, and
unpublished works for which copyright registration has been made)
come into the custody or possession of the. Administrator of General
Services, the United States or its agents are not liable for infringe
ment of copyright or analogous rights arising out of use of the mate
rials for display, inspection, research, reproduction, or other
purposes.”.
(c) In section 1498(b) of title 28, the phrase “section 101(b) of
title 17” is amended to read “section 504(c) of title 17”.
(d) Section 513(a)(4) of the Internal Revenue Code of 1954, as
amended, is amended by striking out “(other than by reason of sec
tion 2 or 6 thereof)”.
(e) Section 3202(a) of title 39 is amended by striking out clause
(5). Section 3206 of title 39 is amended by deleting the words “sub
sections (b) and (c)” and inserting “subsection (b)” in subsection
(a) and by deleting subsection (c). Section 3206(d) is renumbered
(c).
(f) Subsection (a) of section 290(e) of title 15 is amended by
deleting the. phrase “section 8” and inserting in lieu thereof the phrase
“section 105”.
(g) Section 131 of title 2 is amended by deleting the phrase “deposit
to secure copyright,” and inserting in lieu thereof the phrase “acquisi
tion of material under the copyrignt. law,”.
Sec. 106. In any case where, before January 1, 1978. a person has
lawfully made parts of instruments serving to reproduce mechanically
a copyrighted work under the compulsory license provisions of section
1(e) of title 17 as it existed on December 31, 1977, such person may
continue to make and distribute such parts embodying the same
mechanical reproduction without obtaining a new compulsory license

44 USC 2113.

28 USC 1498.

26 USC 543.
39 USC 3202.
3206.

15 USC 290e.

2 USC 131.

17 USC 115 note.
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17 USC 410 note.

17 USC 407 note.

]8 USC 2318.

17 USC 501 note.
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under the terms of section 115 of title 17 as amended by the first section
of this Act. However, such parts made on or after January 1, 1978,
constitute phonorecords and are otherwise subject to the provisions of
said section 115.
Sec. 107. In the case of any work in which an ad interim copyright
is subsisting or is capable of being secured on Deceml>er 31, 1977,
under section 22 of title. 17 as it existed on that date, copyright pro
tection is hereby extended to endure for the term or terms provided
by section 301 of title 17 as amended by the first section of this Act.
Sec. 108. The notice provisions of sections 401 through 403 of title
17 as amended by the first section of this Act apply to all copies or
phonorecords publicly distributed on or after January 1, 1978. How
ever, in the case of a work published before January 1, 1978, compli
ance with the notice provisions of title 17 either as it existed on
December 31, 1977, or as amended bv the first section of this Act,
is adequate with respect to copies publicly distributed after Decem
ber 31, 1977.
Sec. 109. The registration of claims to copyright for which the
required deposit, application, and fee were received in the Copyright
Oflice. before January 1, 1978, and the recordation of assignments of
copyright or other instruments received in the Copyright Oflice before
January 1, 1978, shall be made in accordance with title 17 as it existed
on December 31,1977.
Sec. 110. The demand and penalty provisions of section 14 of
title 17 as it existed on December 31, 1977, apply to any work in
which copyright has been secured by publication with notice of copy
right on or before that date, but any deposit and registration made
after that date in response to a demand under that section shall be
made in accordance with the provisions of title 17 as amended by
the. first section of this Act.
Sf.c. 111. Section 2318 of title 18 of the United States Code is
amended to read as follows:
“§ 2318. Transportation, sale or receipt of phonograph records
bearing forged or counterfeit labels
“(ft) Whoever knowingly and with fraudulent intent transports,
causes to l>e transported, receives, sells, or offers for sale in interstate
or foreign commerce any phonograph record, disk, wire, tape, film, or
other article on which sounds are recorded, to which or upon which is
stamped, pasted, or affixed any forged or counterfeited label, know
ing the. label to have been falsely made, forged, or counterfeited shall
be. fined not more than $10,000 or imprisoned for not more than one
year, or both, for the first such offense and shall be fined not more
than $25,000 or imprisoned for not more than two years, or both, for
any subsequent offense.
“(b) When any person is convicted of any violation of subsection
(a), the court inits judgment of conviction shall, in addition to the
penalty therein prescribed, order the forfeiture and destruction or
other disposition of all counterfeit labels and all articles to which
counterfeit labels have been affixed or which were, intended to have
had such labels affixed.”.
.
.
“(c) Except to the extent they arc inconsistent with the provisions
of this title, all provisions of section 509, title 17, United States Code,
are applicable to violations of subsection (a).”.
Sec. 112. All causes of action that arose, under title 17 before
January 1, 1978, shall bo governed by title 17 as it existed when the
cause of action arose.
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Sec. 113. (a) The Librarian of Congress (hereinafter referred to American
as the “Librarian”) shall establish and maintain in the Library of Television and
Congress a library to be known as the American Television and Radio Radio Archives
Archives (hereinafter referred to as the “Archives”). The purpose of Act.
the Archives shall be to preserve a permanent record of the television 2 USC 170.
and radio programs which arc the heritage of the people of the United
Stales and to provide access to such programs to historians and
scholars without encouraging or causing copyright infringement.
(1) The Librarian, alter consultation with interested organi
zations and individuals, shall determine and place in the Archives
such copies and phonorecords of television and radio programs
transmitted to the public in the United States and in other coun
tries which are of present or potential public or cultural interest,
historical significance, cognitive value, or otherwise worthy of
preservation, including copies and phonorecords of published and
unpublished transmission programs—
(A) acquired in accordance with sections 407 and 408 of
title 17 as amended by the first section of this Act; and
(B) transferred from the existing collections of the Library
of Congress; and
(C) given to or exchanged with the Archives by other
libraries, archives, organizations, and individuals; and
(D) purchased from the owner thereof.
(2) The Librarian shall maintain and publish appropriate
catalogs and indexes of the collections of the Archives, and shall
make such collections available for study and research under the
conditions prescribed under this section.
(b) Notwithstanding the provisions of section 10G of title 17 as
amended by the first section of this Act, the Librarian is authorized
■with respect to a transmission program which consists of a regularly
scheduled newscast or on-the-spot coverage of news events and, under
standards and conditions that the Librarian shall prescribe by
regulation—
(1) to reproduce a fixation of such a program, in the same or
another tangible form, for the purposes of preservation or secu
rity or for distribution under the conditions of clause (3) of
this subsection; and
,
(2) to compile, without abridgment or any other editing,
portions of such fixations according to subject matter, and to
reproduce such compilations for the purpose of clause (1) of
this subsection; and
(3) to distribute a reproduction made under clause (1) <or (2)
of this subsection—
(A) by loan to a person engaged in research; and
(B) for deposit in a library or archives which meets the
requirements of section 108(a) of title 17 as amended by the
first section of this Act,
in either case for use only in research and not for further
reproduction or performance.
.
(c) The Librarian or any employee of the Library who is acting
under the authority of this section shall not be liable in any action
for copyright infringement committed by any other person unless the
Librarian or such employee knowingly participated in the act of
infringement committed by such person. Nothing in this section shall
construed to excuse or limit liability under title 17 as amended >y
the first section of this Act for any act not authorized by that title or
this section, or for any act performed by a person not authorized to
act under that title or this section.

188
90 STAT. 2602
Citation of
section.
Appropriation
authorization.
17 USC note
prec. 101.
Severability.
17 USC note
prec. 101.

PUBLIC LAW 94-553—OCT. 19, 1976
(j?)
,1,ay be cited as the ‘‘American Television and
Had io Archives Act”.
Sec. 114. There are hereby authorized to be appropriated such funds
as may be necessary to carry out the purposes of this Act.
Sec. 115. If any provision of title 17, as amended by the first section
of this Act, is declared unconstitutional, the validity of the remainder
of this title is not affected.
Approved October 19, 1976.
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Supplement to

MEDIA LAW REPORTER
THE BUREAU OF NATIONAL AFFAIRS, INC.
1231 25th Street, N. W. Washington, D.C. 20037

Supplement to Vol. 5, No. 6

July 10, 1979

U.S. SUPREME COURT OPINIONS
ANNOUNCED JULY 2, 1979
Access — Pre-Trial Proceedings
Members of press and public have no Sixth Amendment right of access to pre-trial
suppression hearing that was closed by New York trial court upon agreement of both
prosecution and defense, since Sixth Amendment's public trial guarantee is for benefit
of defendant alone; closure did not violate any First and Fourteenth Amendment right
of access that may be enjoyed by press and public, in view of trial court’s finding, after
giving press opportunity to be heard, that defendants' right to lair trial outweighed press
representatives' right of access (Gannett v. DePasquale, No. 77-1301).
Prior Restraint — Expedited Review
Petitioners' delay in filing meaningful motion for expedited appellate review ol lederal
district court order restraining magazine's publication of article dealing with hydrogen
bomb (4 Med.L.Rplr. 2377) warrants denial of their petition for writ of mandamus re
quiring such expedited review (Morland v. Sprecher, No. 78-1904).

IMPORTANT NOTICE

The opinions reported herein will be reprinted in an early regular
issue of the Media Law Reporter.
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APPENDIX E
Canon 3A (7)
JUDICIAL CODE OF ETHICS

CanOF! 3

not preclude a judge from consulting with other judges, or with, court personnel
whose function is to aid the judge in * carrying out his adjudicative
responsibilities.
An appropriate and often desirable procedure for a court to obtain the advice
of a disinterested expert on legal issues is to invite him to file a brief amicus
curiae.
(5) A judge should dispose promptly of the business of the court.
Commentary
Prompt disposition of the court’s business requires a judge to devote adequate
time to his duties, to be punctual in attending court and expeditious in
determining matters under submission, and to insist that court officials, litigants
and their lawyers cooperate with him to that end.
(6) A judge should abstain from public comment about a pending or
impending proceeding in any court, and should require similar
abstention on the part of court personnel subject to his direction and
control. This subsection does not prohibit judges from making public
statements in the course of their official duties or from explaining
for public information the procedures of the court.
Commentary
, “Court personnel” does not include the lawyers in a proceeding before a judge.
The conduct of lawyers is governed by DR7-107 of the Code of Professional
Responsibility.
(7) A judge should prohibit broadcasting, televising, recording, or taking
photographs in the courtroom and areas immediately adjacent
thereto during sessions of court or recesses between sessions, except
that a judge may authorize:
(a) the use of electronic or photographic means for the presentation
of evidence, for the perpetuation of a record, or for other
purposes of judicial administration;
(b) the broadcasting, televising, recording, or photographing of
investigative, ceremonial, or naturalization proceedings;
(c) the photographic or electronic recording and reproduction of
appropriate court proceedings under the following conditions:
(i) the means of recording will not distract participants or
impair the dignity of the proceedings;
(ii) the parties have consented, and the consent to being
depicted or recorded has been obtained from each witness
appearing in the recording and reproduction;
(iii) the reproduction will not be exhibited until after the
proceeding has been concluded and all direct appeals have
been exhausted; and
(iv) the reproduction will be exhibited only for instructional
purposes in educational institutions.
Commentary
Temperate conduct of judicial proceedings is essential to the fair
administration of justice. The recording and reproduction of a proceeding should
not distort or dramatize the proceeding.
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APPENDIX F

Guidelines For Media In The Courtroom

Re:

Revision of proposed guidelines for camera coverage of
trials in the Circuit Court of Monongalia County

I.

Subject Matter of Coverage

A.
Camera coverage shall be limited to proceedings open
to the public, and in those proceedings, in order to protect
the attorney-client privilege and the right to effective
assistance of counsel, there shall be neither audio pickup
nor broadcast of conferences occurring between attorneys
and their clients, between attorneys, between clients or
between or among attorneys, their clients and the judge
when he calls for a colloquy at the bench.
B.
The trial judge shall decide whether to allow coverage
of a given case. A party, witness or attorney may object
to coverage of any portion of the proceedings, and the
judge shall rule upon such an objection. After the pro
ceedings have commenced, the judge shall terminate coverage
of any portion, or of the remainder of the proceedings,
if he determines that coverage will impede justice.

II.

Equipment and Personnel
A.
Not more than one portable television camera [film
camera - 16 mm. sound on film (self blimped) or video-tape
electronic camera] , operated by not more than one person,
shall be permitted in any proceeding.

B.
Not more than one still photographer, using not more
than two still cameras with not more than two lenses per
camera and necessary related equipment for print purposes,
shall be allowed in any proceeding.
Not more than one audio system for radio broadcast
C.
purposes shall be permitted in any proceeding. Audio pickup
for all purposes, including radio and television, shall
be accomplished from audio systems already present in the
court facility.
If no technically suitable audio system
exists in the facility, microphones and essential related
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wiring shall be unobtrusive and shall be located in
places designated in advance of any proceeding by the
chief judge of the judicial circuit in which the facility
is located.
pooling" <arrangements
------D.
Any "pooling"
among those seeking to pro
vide camera coverage that are required by these limitations
on equipment and personnel shall be the sole responsibility
of those persons without calling upon the judge to mediate
any dispute about the appropriate representative or equip
ment authorized to cover a particular proceeding.
In the
absence of advance agreement by such persons on disputed
equipment or personnel issues, the judge shall exclude all
contesting personnel from a proceeding.

III. Sound and Light Criteria
A.
Only television photographic and audio equipment which
does not produce distracting sound or light shall be employed
to cover judicial proceedings. No artificial lighting device
of any kind shall be employed in connection with the tele
vision camera.

B.
Only still camera equipment that does not produce
distracting sound or light shall be employed to cover
judicial proceedings. Specifically, such still camera
equipment shall produce no greater sound or light than a
35 mm. Leica "M" Series Rangefinder camera, and no arti
ficial lighting device of any kind shall be employed in
connection with a still camera.
C.
It shall be the affirmative duty of media personnel to
demonstrate to the judge sufficiently in advance of any
proceeding that the equipment sought to be used does not
produce distracting sound or light. A failure to obtain
advance judicial approval for equipment shall preclude its
use in any proceeding.
IV.

Location of Equipment and Personnel
A.
Television camera equipment shall be positioned in
such location in the court facility as shall be designated
by the chief judge of the judicial circuit in which such
facility is located. The area designated shall provide
reasonable access to coverage. If and when areas remote
from the court facility which permit reasonable access to
coverage are provided, all television camera and audio
equipment shall be positioned only in such area. Video
tape recording equipment that is not a component part of
a television camera shall be located in an area remote from
the court facility.

I
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B.
A still camera photographer shall position himself
in such location in the court facility as shall be desig
nated by the chief judge of the judicial circuit in which
such facility is located. The area designated shall pro
vide reasonable access to coverage. Still camera photo
graphers shall assume a fixed position within the desig
nated area and, once a photographer has established himself
in a shooting position, he shall act so as not to call
attention to himself through further movement. Still
camera photographers shall not be permitted to move about
in order to obtain photographs of court proceedings.
C.
Representatives of broadcast organizations shall not
move about the court facility while a proceeding is in
progress, and neither microphones nor taping equipment,
once positioned as required by 11(C) above, shall be moved
during the pendency of the proceeding.
V.

Movement During Proceedings

Neither photographic nor audio equipment shall be
placed in or removed from the court facility except prior
to commencement of or after adjournment of proceedings
each day, or during a recess. Neither television film
magazines nor still camera film or lenses shall be changed
within a court facility except during a recess in the
proceeding.

VI.

Courtroom Light Sources
With the concurrence of the chief judge of the judicial
circuit in yhich the court facility is located/ modifications
and additions may be made in light sources existing in .the
facility/ provided such modifications or additions are
installed and maintained without public expense.

VII.

Impermissible Use of Material

None of the film, video tapez still photographs or
audio reproductions developed during or by virtue of the
pilot program shall be admissible as evidence in the pro
ceeding out of which it arosez any proceeding subsequent
or collateral thereto, or upon any retrial or appeal of
such proceeding.
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Proposed guidelines for camera coverage in the Circuit Court of
Monongalia County, West Virginia.
1.

Camera coverage is limited to those proceedings which are open to
the public.

2.

The decision to cover or not to cover judicial proceedings for which
coverage has been approved will be left to the discretion of the
individual newspaper, television or radio station.

3.

The judge will be the final authority as to whether coverage of a
specific case will be allowed or not. Parties, witnesses and counsel
may object to the coverage or any portion thereof, and such objec
tion may be sustained at the discretion of the trial judge.

4.

The judge in any given proceeding may ask for an end to coverage of
the trial or except from coverage any portion thereof if he feels
that such is impeding justice.

5.

Two still photographers and two television cameras may be present
in the courtroom, The positions will be fixed by the court to
provide maximum coverage, and the operators may not move around
the court while court is in session.

6.

All still photography and television equipment may be installed
and removed only during recesses of the court that are of adequate
length to insure that the courtroom will not be disrupted.

7.

Film magazines and still cameras may be reloaded only during re
cesses of the court that are of adequate length to insure that
the courtroom will not be disrupted.

8.

Only television and photographic equipment which produces a mini
mum of distracting sound shall be employed to cover court sessions.

9.

No additional photographic lighting will be allowed in the courtroom unless such /lighting is approved by the court prior to the
proceeding.

10.

If available, the audio pickup will be from the existing court
system. If none is available, the local media may install neces
sary equipment so long as it is unobtrusive and located in only
approved places.

11.

If more than one station desires coverage, appropriate distribution
equipment will be installed outside the courtroom proper at the
expense of the participating stations.

12.

Should the need arise for a pooling arrangement, the judge will
appoint a media coordinator to oversee such operations. Such
arrangements must be approved by the court.

13.

Proper courtroom decorum must be maintained by all media representatives.
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APPENDIX H

appendix h
Federal Privacy Act
Public Law 93-579
93rd Congress, S. 3418
December 31, 1974

an Set
To amend title 5, United Stairs Code, by adding a section 552a to safeguard
individual privacy from the misuse of Federal records, to provide that
individuals hr granted access to records concerning them which are maintained
by Federal agencies, to eMublnh a Privacy Protection Study Commission, and
for other purposes.

Be it enacted by the Senate and House of Representatives of the.
1/nit cd States of America in Conyrc.ss assembled\ That this Act may
be cited as the “Privacy Act of 1974”.
Sec. 2. (a) The Congress finds that—
(1) the privacy of an individual is directly affected by the
collection, maintenance. use. and dissemination of personal infor
mation by Federal agencies;
(2) the increasing use of computers and sophisticated infor
mation technology, while essential to the efficient operations of
the (Government, has greatly magnified the harm to individual
privacy that can occur from any collection, maintenance, use. or
dissemination of personal information:
(3) the. opportunities for an individual to secure employment,
insurance, and credit, and his right to due process. and other legal
protections are endangered by the misuse of certain in formal ion
systems;
(4) the right to privacy is a personal and fundamental right
protected by the Constitution of (he United States: and
(5) in order to protect the privacy of individuals identified in
information systems maintained by Federal agencies, it is neces
sary and proper for the Congress to regulate the collection, main
tenance. use. and dissemination of information by such agencies.
(b) 'rhe purpose of this Act is to provide certain safeguards for an
individual against an invasion of personal privacy by requiring
Federal agencies, except us otherwise provided by law, to—
(1) permit'an individual to determine what records j>ertaining
to him are collected, maintained, used, or disseminated by such
agencies;
(2) permit an individual to prevent records |>ertaining to him
obtained by such agencies for a particular purpose from being
used nr made available for another purpose without his consent;
(3) permit an individual to gain access to information pertain
ing to him in Federal agency records, to have a cony made of all
or any )>ortion thereof, and to correct or amend such records:
(4) collect, maintain, use, or disseminate any record of identi
fiable personal information in a manner that assures that, such
act ion is for a necessary’and lawful purpose, that the infor
mation is current and accurate for its intended use, and that
adequate safeguards are provided to prevent misuse, of such
information;
(5) permit exemptions from the requirements with respect to
records provided in this Act only in those cases where there is an
important public |X)licy need for such exemption us has licen
determined r>v sjx'cific statutory authority; and
(6) be subject to civil suit for any damages which occur as a
result of willful or intentional action which violates any indi
vidual’s rights under this Act.
---------- ----- ------- —----- ?—
Sec. 3. Title 5, United States Code, is amended by adding after
section 552 the following new section:
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552a. Records maintained on individuals
‘(a)^ Defix rnoxs.—Eor pin 1x154*5 of this section—
“(1) the term 'agency* means agency as defined in section
’’•»*2(v) of this title;
**(-) the term ‘individual* means a citizen of the United States
or an alien lawfully admitted for permanent residence;
“(3) the term ‘maintain* includes maintain, collect, use, or dis
seminate;
“(4) the term 'record* means any item, collection, or grouping
of informal ion alxmt. an individual that is maintained by an
agency, including, but not limited to. his education, financial
t ransactions. medical history, and criminal or employment history
and that contains his name, or the identifying numlx*.r. symbol,
or other identifying particular assigned to the individual, such
as a linger or voice print or a photograph;
“(5) the term ‘system of records’ means 11 group of any records
under the control of any agency from which information is
retrieved by the name of the individual or bv some identifying
number, symlxd, or other identifying particular assigned to the
individual:
“(6) the term ‘statistical record* means a record in a system
of records maintained for statistical research or reporting pur[Xises only ami not used in whole or in part in making any deter
mination about an identifiable individual. except as provided by
section 8 of title 13; and
“(7) the term 'routine use* means, with respect to the dis
closure of a record, the use of such -record for a purpose which
is compatible with the purpose for which it was col’vcted.
"(b) Coxopioxs or Discijosuke.—No agency shall disclose any
record which is contained in a system of records by any means of com
munication to nny person. or to another agency, except ouisuant to a
written request by, or with the prior written consent of. tne individual
to whom the. record pertains, unless disclosure of the record would
lx;—
‘•( 1) to those officers and employees of the agency which main
tains the record who have a need for the record in the performance
of their duties;
‘*(2) required under section 55-2 of this title
“(3) Tor a routine use as defined in subsection (a)(7) of this
section and descrilx*d under subsection (c) (4) (D) of this section;
"(4) to the Bureau of the Census for purposes of planning or
carrying out a census or survey or related activity pursuant to
the provisions of title 13;
‘‘(5) to a recipient who has provided the agency with advain-c
adequate, written assurance, that the record will be used solely as
a statistical research or reporting record, and the record is to be
transferred in a form that is not individually identifiable;
“(6) to-thu National Archives of the United States as a record
which has sufficient historical or other value to warrant its con
tinued preservation by the. United States Government, or for
evaluation by the Administrator of General Services or his
designee to determine whether the record has such value;
“(7) to another agency or to an instrumentality of any govern
mental jurisdiction within or under the control of the United
States for a civil or criminal law enforcement activity if the
activity is authorized by law, and if the head of the agency or
instrumentality has made a written request to the agency which
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maintains the record specifying the particular portion desired and
the law enforcement activity for which the record is sought:
(8) to a person pursuant to a showing of compelling circum
stances affecting the health or safety of an individual if upon such
disclosure notification is transmitted to the last known address of
such individual;
“(9) to either House of Congress, or. to the extent of matter
within its jurisdiction, any committee or sulxommittec thereof,
any joint committee of Congress or subcommittee of any such
joint committee;
“ (10) to the Comptroller General, or any of his authorized rep
resentatives, in the course of the |>erformance of the duties of
the General Accounting Office: or
“(11) pursuant to the. order of a court of coni|>etent jurisdivtion.
“(c) Accounting of Certain Disclosures.—Each agency, with
resjx?ct to each system of records under its control, shall—
“(1) except for disclosures made under subsections (b)(1) or
(b)(2) of this section, keep an accurate accounting of—
“(A) the date, nature, and purpose of each disclosure of
a record to any person or to another agency made under
subsection (h) of this section: and
“(B) the name and address of the person or agency to
whom the disclosure is made;
“(2) retain the accounting made under paragraph (1) of this
subsection for at least five years or the life of the record, which
ever is longer, after the disclosure for which the accounting is
made;
“(3) except for disclosures made under subsection (b)(7) of
this section, make the accounting made under paragraph (1) of
this subsection available to the individual named in the record
at his request; and
“(4) inform any person or other agency about any correction
or notation of dispute, made by the agency in accordance with
subsection (d) of this section of any record that has been dis
closed to the person or agency if an accounting of the disclosure
was made.
“(d) Access to Records.—Each agency that maintains a system
of records shall—
“(1) upon request by any individual to gain access to his
record or to any information pertaining to him which is con
tained in the system, permit him and upon his request, a person
of his own choosing to accompany him, to review the record and
have a copy made of all or any portion thereof’in a form compre
hensible to him. except that tne agency may require the indi
vidual to furnish a written statement authorizing discussion of
that individual ’s record in the accompanying persons presence;
“(2) permit the individual to request amendment of a record
pertaining to him and—
“(A) not later than 10 days (excluding Saturdays, Sun
days, and legal public holidays) after the date of receipt of
such request, acknowledge in writing such receipt; and
“(B) promptly, either—
“(i) make any correction of any portion thereof
which the individual believes is not accurate, relevant,
timel v, or complete; or
“(ii) inform the individual of its refusal to amend
the record in accordance with his request, the reason
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for the refusal, the procedures established by the agency
for the individual to request a review of that refusal by
the head of the agency or an officer designated by the
head of the agency, and the name and business address
of that official;
“(3) permit the individual who disagrees with the refusal of the
agency to amend his record to request a review of such refusal,
and not later than 30 days (excluding Saturdays, Sundays, and
legal public holidays) from the date on which the individual
request.** such review, complete such review and make a final
determination unless, for good cause shown, the head of the agency
extends such 30-day period; and if, after his review, the reviewing
official also refuses to amend the record in accordance with the
request, permit the individual to file with the agency a concise
statement setting forth the reasons for his disagreement with the
refusal of the agency, and notify the individual of the. provisions
for judicial review of the reviewing official’s determination under
subsection (g)(1) (A) of this section;
“(4) in any disclosure, containing information about which
the individual has tiled a statement of disagreement, occurring
after the filing of the statement under paragraph (3) of this sub
section, clearly note any portion of the record which is disputed
and provide copies of the statement and, if the agency deems it
appropriate, copies of a concise statement of the reasons of the
agency for not making the amendments requested, to persons or
other agencies to whom the disputed record has been disclosed:
and
“(5) nothing in this section shall allow.an individual access to
any information compiled in reasonable anticipation of a civil
action or proceeding.
“(e) Agency Requirements.—Each agency that maintains a
system of records shall—
“(1) maintain in its records only such information about an
individual as is relevant and necessary to accomplish a purpose of
the agency required to be accomplished by statute or by executive
order of the President;
“(2) collect information to the greatest extent practicable
directly from the subject individual when the information may
result in adverse determinations about an individual’s rights, bene
fits, and privileges under Federal programs;
“(3) inform.each individual whom it asks to supply informa
tion, on the form which it uses to collect the information or on a
separate form that can be retained by the individual—
“(A) the authority (whether granted by statute, or by
executive order of the President) which authorizes the solici
tation of the information and whether disclosure of such
information is mandatory or voluntary;
“(B) the principal purpose or purposes for which the
information is intended to be used;
“(C) the routine uses which may be made of the informa
tion, rs published pursuant to paragraph (4)(I)) of this
subsection; and
“(D), the effects on him, if any, of not providing all or
any part of the requested information;
“(4) subject to the provisions of paragraph (11) of this sub
section, publish in the Federal Register at least annually a notice
of the existence and character of the system of records, which
notice shall include—
“(A)- the name and location of the system;
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•‘(B) the categories of individuals on whom records are
maintained in the system;
“(C) the categories of records maintained in the system;
“(D) each routine use of the records contained in the sys
tem, including the categories of users and the purpose of such
use;
“(E) the policies and practices of the agency regarding
storage, retrievability, access controls, retention, and disposal
of the records;
“(F) the title and business address of the agency official
who is responsible for the system of records;
“ (G) the agency procedures whereby an individual can be
notified at his request if the system of records contains a rec
ord pertaining to him;
“(H) the agency procedures whereby an individual can be
notified at his request how he can gain access to any record
pertaining to him contained in the system of records, and how
he can contest its content; and
“(I) the categories of sources of records in the system;
“(5) maintain all records which are used by the agency in mak
ing any determination about any individual with such accuracy,
relevance, timeliness, and completeness as is reasonably necessary
to assure fairness to the individual in the determination;
“(6) prior to disseminating any record about an individual to
any person other than an agency, tiniest the dissemination is
made pursuant to subsection (b) (2) of this section, make reason
able efforts to assure that such records are accurate, complete,
timely, and relevant for agency purposes;
“(7) maintain no record describing how any individual exer
cises rights guaranteed by the First Amendment unless expressly
authorized by statute or by the individual about whom the record
is maintained or unless pertinent to and within the scope of an
authorized law' enforcement activity;
“(8) make reasonable efforts to serve notice on an individual
when any record on such individual is made available to any per
son under compulsory legal process when such process becomes a
matter of public record;
“(9) establish rules of conduct for persons involved in the
design, development, operation, or maintenance of any system of
records, or in maintaining any record, and instruct each such per
son with respect to such rules and the requirements of this section,
including any other niles and procedures adopted pursuant to this
section and the penalties for noncompliance;
“(10) establish appropriate administrative, technical, and
physical safeguards to insure the security and confidentiality of
records and to protect against any anticipated threats or hazards
to their security or integrity which could result in substantial
harm, embarrassment, inconvenience, or unfairness to any individ
ual on whom information is maintained: and
“(11) at least 30 days prior to publication of information under
paragraph (4)(D) of this subsection, publish in the Federal
Register notice of any new use or intended use of the information
in the system, and provide an opportunity for interested persons to
submit Written data, views, or arguments to the agency.
“(f) Agency Rules.—In order to carry out the provisions of this
section, each agency that maintains a system of records shall pro
mulgate rules, in accordance with the. requirements (including general
notice) of section 553 of this title, which shall—
“(1) establish procedures whereby an individual can be notified
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in response to his request if any system of records named by the
individual contains a record pertaining to him;
"(2) define reasonable times, places, and requirements for iden
tifying an individual who requests his record or information
pertaining to him before the agency shall make the record or
.morn nit ion available to the individual;
“(3) establish procedures for the disclosure to an individual
upon his request of his record or information pertaining to him,
including special procedure, if deemed necessary, for the disclo
sure to an individual of medical records, including psychological
records, pertaining to him;
“(4) establish procedures for reviewing a request from an
individual concerning the amendment of any record or informa
tion pertaining to the individual, for making a determination on
the request, for an appeal within the agency of an initial adverse
agency determination, and for whatever additional means may be
necessary for each individual to be able to exercise fully his rights
under this section: and
“(5) establish fees to l>e charged, if any, to any individual for
making copies of his record, excluding the cost of any search for
and review of the record.
The Oflicc of the Federal Register shall annually compile and publish
the rules promulgated under this subsection and agency notices pub
lished under subsection (e)(4) of this section in a form available to
the public at low cost.
“(g)(1) Civil Remedies.—Whenever any agency
“(A) makes a determination under subsection (d)(3) of this
section not to amend an individual’s record in accordance with
his request, or fails to make such review in conformity with that
subsection;
“(B) refuses to comply with an individual request under sub
section (d)(1) of this section;
“(C) fails to maintain any record concerning any individual
with such accuracy, relevance, timeliness, and completeness as is
necessary to assure fairness in any determination relating to the
qualifications, character, rights, or opportunities of, or benefits to
the individual that may be made on tne basis of such record, and
consequently a determination is made which is adverse to the
individual; or
“(D) fails to comply with any other provision of this section,
or any rule promulgated thereunder, in such a way ns to have
an adverse effect on an individual,
the individual may bring a civil action against the agency, and the
district courts of the United States shall have jurisdiction in the
matters under the provisions of this subsection.
“(2) (A) In any suit brought under the provisions of subsection
(g)(1) (A) of this section, the court may oraer the agency to amend
the individual’s record in accordance with his request or in such other
way as the court may direct. In such a case the court shall determine
the matter de novo.
“(B) The court may assess against the United States reasonable
attorney fees and other litigation costs reasonably incurred in any case
under this paragraph in which the complainant has substantially
prevailed.
. .
“(3) (A) In any suit brought under the provisions of subsection
(g) (1) (B) of this section, the court may enjoin the agency from with
holding the records and order the production to the complainant of any
agency records improperly withheld from him. In such a case the court
shall determine the matter de novo, and may examine the contents of
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56 STAT. 1902
°ny pgency records in camera to determine whether the records or anv
portion thereof may be withheld under any of the exempt ions set forth
hi subsection (k) of this section, and the burden is on the agency to
sustain its action.
J
“(B) The court may assess against the United States reasonable
attorney fees and other litigation costs reasonably incurred in any case
under this paragraph in which the complainant has substantially
prevailed.
(4) In any suit brought under the provisions of subsection Damages.
(") (1)(C) or (D) of this section in which the court determines that
the. agency acted in a manner which was intentional or willful, the.
United States shall l>o liable to the individual in an amount equal to
the sum of—
“(A) actual damages sustained by the. individual as a result of
the refusal or failure, but in no case shall a person entitled to
recovery receive less than the sum of $1,000; and
“(B) the costs of the. action together with reasonable attorney
fees as determined by the court.
“(5) An action to enforce any liability created under this section
may l>e brought in the district court of the United States in the district
in which the complainant resides, or has his principal place of business,
or in which the agency records are situated, or in the District of Colum
bia, without regard to the amount in controversy, within two years
from the date on which the cause of action arises, except that where
an agency has materially ami willfully misrepresented any informa
tion required under this section to be disclosed to an individual and
the information so misrepresented is material to establishment of
the liability of the. agency to the individual under this section, the
action may Ik* brought at any time within two years after discovery by
the individual of the misrepresentation. Nothing in this section shall
be construed to authorize any civil action by reason of any injury sus
tained us the result of a disclosure of a record prior to the effective date
of this section.
“(h) Rights or Legal Guakdians.—For the purposes of this section,
the parent of any minor, or the legal guardian of any individual who
has Iwen declared to Im- incompetent due to physical or mental inca
pacity or age by a court of competent jurisdiction, may act on la-half
of the individual.
“(i)(l) Criminal Penalties.—Any officer or employee of an
agency, who by virtue of his employment or official position, has pos
session of, or access to, agency records which contain individually
identifiable, information the disclosure of which is prohibited by this
section or by rules or regulations established thereunder, and who
knowing that disclosure, of the specific material is so prohibited, will
fully discloses the. material in any manner to any person or agency not
entitled to receive it, shall be guilty of a misdemeanor and fined not
more, than $;’>,(XX).
“(2) Any officer or employee of any agency who willfully maintains
a system of records without meeting the notice requirements of sub
section (e) (4) of this section shall lx*, guilty of a misdemeanor and fined
not more than $5.(XX).
“(3) Any person who knowingly and willfully requests or obtains
any record concerning an individual from an agency under false pre
tenses shall Im*, guilty of a misdemeanor and fined not more than $5,<XK).
•‘(j) General ExEMrnoNs.— -The head of any ugenev may promul
gate rules, in accordance with the requirements (including general
notice) of sections 553 (b)(1), (2),and (3), (c).and (e) of this title, 5 5 S*' ^53.
to exempt any system of records within the agency from any part of
this section except subsections (b), (c)(1) and (2), (e) (4) (A) through
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.(*')» (c)(6)i (7), (0), (10), and (11), and (i) if the system of records

5 USC 553.

5 USC 552.

18 USC 3056.

“(1) maintained by the Central Intelligence Agency; or
“(2) maintained by an agency or component thereof which
]>erforins os its principal function any activity pertaining to the
enforcement of criminal laws, including police efforts to prevent,
control, or reduce crime or to apprehend criminals, and the activ
ities of prosecutors, courts, correctional, probation, pardon, or
parole authorities, and which consists of (A) information com
piled for the purpose of identifying individual criminal offenders
and alleged offenders and consisting only of identifying data
and notations of arrests, the nature and disposition of criminal
charges, sentencing, confinement, aelease, and parole and proba
tion status; (B) information compiled for the purpose of a
criminal’ investigation, including reports of informants and
investigators, and associated with an identifiable individual; or
(C) reports identifiable to an individual compiled at any stage
of the process of enforcement of the criminal laws from arrest
or indictment through release from supervision.
At the time rules are adopted under this subsection, the agency shall
include in the statement required under section 553(c) of this title,
the reasons why the system of records is to be exempted from a pro
vision of this section.
“(k) Specific Exemptions.—The head of any agency may pro
mulgate rules, in accordance with the requirements (including general
notice) of sections 553(b)(1), (2), and (3), (c), and (e) of this title,
to exempt any system of records within the agency from subsections
(c)(3). (d), (e)(1), (e)(4) (G), (H), and (I) and (f) of this sec
tion if the system of records is—
“(1) subject to the provisions of section 552(b) (1) of this title;
“(2) investigatory material compiled for law enforcement pur
poses, other than material within the scope of subsection (j) (2)
of this section: Provided, however^ That if any individual is
denied any right, privilege, or benefit that he would otherwise
be entitled by Federal law, or for which be would otherwise be
eligible, as a result of the maintenance of such material, such
material shall be provided to such individual, except to the extent
that the disclosure of such material would reveal the identity of
a source who furnished information to the Government under an
express promise that the identity of the source would be. held in
confidence, or, prior to the effective date of this section, under
an implied promise that the identity of the source would be held
in confidence;
“(3) maintained in connection with providing protective serv
ices to the President of the United States or otner individuals
pursuant to section 3056 of title 18;
“(4) required by statute to be maintained and used solely as
statistical records;
“(5) investigatory material compiled solely for the purpose of
determining suitability, eligibility, or qualifications for Federal
civilian employment,’ military service, Federal contracts, or
access to classified information, but only to the extent that the
disclosure of such material would reveal the. identity of a source
who furnished information to the Government under an express
promise that the identity of the source would be held in confi
dence, or, prior to the effective date of this section, under an
implied promise that the identity of the source would be held in
confidence;
“(6) testing or examination material used solely to determine
individual qualifications for appointment or promotion in the
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Federal service the disclosure of which would compromise the
°
iOr . rneS8
th* testing or examination process; or
(/) evaluation material used to determine potential for pro
motion in the armed services, but only to the extent that the
disclosure of such material would reveal the identity of a source
who furnished information to the Government under an express
promise that the identity of the source would be held in confi
dence, or, prior to the effective date of this section, under an
implied promise that the identity of the source would be held in
confidence.
At the time rules are adopted under this subsection, the agency shall
include in the statement required under section 553 (c) of this title,
the reasons why the system of iwonls is to lie exempted from a pro
vision of this section.
u (0 (1) Archival Records.—Each agency record which is accepted
by the Administrator of General Services for storage, processing, and
servicing in accordance with section 3103 of title 44 shall, for the pur
poses of this section, be considered to lie maintained by the agency
which deposited (he record and shall be subject to the provisions of
this section. The Administrator of General Services shall not disclose
the, record except to the agency which maintains the. record, or under
rules established by that agency which are not inconsistent with the
provisions of this section.
“(2) Each agency record pertaining to an identifiable individual
which was transferred to the National Archives of the United States
as a record which has sufficient historical or other value to warrant
its continued preservation by the United States Government, prior to
the effective date of this section, shall, for the purposes of this section,
be considered to l>e maintained by the National Archives and shall
not be subject to the provisions of this section, except that a statement
generally describing such records (modeled after the requirements
relating to records subject to subsections (e)(4)(A) through ((5) of
this section) shall be published in the Federal Register.
“(3) Each agency record pertaining to an identifiable individual
which is transferred to the National Archives of the United States as
a record which has sufficient historical or other value to warrant its
continued preservation by the United States Government, on or after
the effective date of this section, shall, for the purposes of this section,
l>e considered to be maintained by the National Archives and shall be
exempt from the requirements of thissection except subsections (e) (4)
(A) through (G) and (e)(9) of this section.
‘‘(m) Government Contractors.—When an agency provides by a
contract for the operation by or on behalf of the agency of a system
of records to accomplish an agency function, the agency shall, con
sistent with its authority, cause the requirements of this section to be
applied to such system. For purposes of subsection (i) of this section
any such contractor and any employee of snefr contractor, if such
contra *t is agreed to on or after the effective date of this section, shall
be considered to be an employee of an agency.
“(n) Mailing Lists.—An individual’s name and address may not
be sold or rented by an agency unless such action is specifically author
ized by law. This provision shall not be construed to require the
withholding of names and addresses otherwise permitted to be made
public.
“(o) Report on New Systems.—Each agency shall provide adequate
advance notice to Congress and the Office of Management and Budget
of any proposal to establish or alter any system of records in order
to permit an evaluation of the probable or potential effect of such
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proposal on the privacy and other personal or property rights of
individuals or the disclosure of information relating to such indi
viduals. and its effect on the preservation of the constitutional
principles of federalism and separation of powers.
U(P) Annual Report.—'The President shall submit to the Speaker
of the House and the President of the Senate, by June 30 of each
calendar year, a consolidated report, separately listing for each Fed:
era! agency the number of records contained in any system of records
which were exempted from the application of this section under the
provisions of sulisections (j) and (k) of this section during the pre
ceding calendar year, and the reasons for the exemptions, and such
other information as indicates efforts to administer fully this section.
(q) Effect of Other Laws.—No agency shall rely on any exemp
tion contained in section 552 of this title to withhold from an indi
vidual any record which is otherwise accessible to such individual
under the provisions of this section.”.
Sec. 4. The. chapter analysis of chapter 5 of title 5, United States
Code, is amended by inserting:
'’552a. Records alx>ut individuals.”
immediately below :
"552. Public information; agency rules, opinions, orders, and proceedings.’’.
Sec. 5. (a)(1) There is established a Privacy Protection Study
Commission (hereinafter referred to as the “Commission”) which
shall be composed of seven members as follows:
(A) three appointed by the President of the United States,
(B) two appointed by the President of the Senate, and
(C) two appointed by the Speaker of the House of Representa
tives.
Members of the Commission shall be chosen from among persons who,
by reason of their knowledge and expertise in any of the following
areas—civil rights and liberties, law. social sciences, computer tech
nology, business, records management, and State and local govern
ment—are well qualified for service on the Commission.
(2) The mem tiers of the Commission shall elect a Chairman from
among themselves.
(3) Any vacancy in the membership of the Commission, as long as
there are four members in office, shall not impair the power of the
Commission but shall be filled in the same manner in which the original
appointment was made.
(4) A quorum of the Commission shall consist of a majority of
the memliers. except that the Commission may establish a lower num
ber as a quorum for the purpose of taking testimony. The Com
mission is authorized to establish such committees and delegate such
authority to them as may be necessary to carry out its functions.
Each member of the Commission, including the Chairman, shall have
equal responsibility and authority in all decisions'and actions of the
Commission, shallhave full access to all information necessary to the
performance of their functions, and shall have one vote. Action of
the Commission shall be determined by a majority vote of the mem
bers present. The Chairman (or a member designated by the Chair
man to be acting Chairman) shall I*, the official spokesman of the
Commission in its relations with the Congress. Government agencies,
other persons, and the public, and, on liehalf of the Commission, shall
see to the faithful execution of the administrative policies and deci
sions of the Commission. and shall report thereon to the Commission
from time to time or as the Commission may direct.

I
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(5) (A) Whenever the Commission submits any budget estimate Budget
or request to the 1 resident or the Office of Management and Budget, requests,
it. shall concurrently transmit a copy of that request to Congress.
(B) Whenever the Commission submits any legislative
ive recommen- Legislative
dations. or testimony, or comments on legislation to the President or irecoxmerw
Oilice of Management and Budget, it shall concurrently transmit a copy 1dations*
thereof to the Congress. No officer or agency of the United States
shall have any authority to require the Commission to submit its
legislative recommendations, or testimony, or comments on legisla
tion. to any officer or agency of the United States for approval, com
ments. or review, prior to the submission of such recommendations,
testimony, or comments to the Congress.
(b) The Commission shall—
(1) make a study of the data banks, automated data process Study.
ing program*. and information systems of governmental,
regional, and private organizations, in order to determine the
standards-and procedures in force for the protection of personal
information; and
(2) recommend to the President and the Congress the extent,
if any, to which the requirements and principles of section 552a
of title 5, United States Code, should be'applied to the informa Ante, p. 1897.
tion pract ices of those.* organizations by legislation, administrative,
action, or voluntary adoption of such requirements and principles,
and report on such other legislative recommendations as it may
determine to l>e necessary to protect the privacy of individuals
while meeting the legitimate needs of government and society for
information.
(c) (1) In the course of conducting the study required under sub
section. (b) (1) of this section, and in its reports thercon, the Com
mission may research, examine, and analyze—
(A) interstate transfer of information about individuals that
is undertaken through manual files or by computer or other elec
tronic or telecommunications means;
(B) data bunks and information programs and systems the
operation of which significantly or substantially affect the enjoy
ment of the privacy and other personal and property rights of
individuals;
((’) the use of social security numbers, license plate numbers,
universal identifiers, and other symbols to identify individuals
in data banks and to gain access to, integrate, or centralize
information systems and files; and
(D) the matching and analysis of statistical data, such as
Federal census data, with other sources of personal data, such as
automobile l egist l ies and telephone directories, in order to
reconstruct individual responses to statistical questionnaires for
commercial or other purposes, in a way which results in a
violation of the. implied or explicitly recognized confidentiality
of such information.
(2) (A) The ('ominission may include, in its examination personal
information activities in the. following areas: medical; insurance;
education; employment and personnel; credit, banking and financial
institutions; credit bureaus: the commercial reporting industry; cable
television and other telecommunications media; travel, hotel and
entertainment reservations; and electronic check processing.
(B) The Commission shall include in its examination a study of—
(i) whether a person engaged in interstate commerce who
maintains a mailing list, should be required to remove an
individual's name and address from such list upon request of
that individual;

I
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(ii) whether the Internal Revenue Service should be pro
hibited from transfering individually indentifiable data to other
agencies and to agencies of State governments;
(iii) whether the Federal Government should be liable for
general damages incurred by an individual ns the result of a willnil or intentional violation of the provisions of sections 552a (g)
(1) (C) or (D) of title 5, United States Code; and
(iv) whether and how the standards for scent it v and con
fidentiality of records required under section 552a (c) (10) of
such title should bo applied when a record is disclosed to a
person other than an agency.
(C) The Commission may study such other personal information
activities necessary to carry out the congressional policy embodied in
this Act, except that the Commission shall not investigate information
systems maintained by religious organizations.
(3) In conducting such study, the Commission shall—
(A) determine what laws. Executive orders, regulations,
directives, and judicial decisions govern the activities under study
and the extent to which they are consistent with the rights of
privacy, due process of law, and other guarantees in the
Constitution;
(B) determine to what extent governmental and private
infoimation systems n fleet. Federal-State relations or the
principle of separation of powers;
(C) examine the standards and criteria governing programs,
policies, and practices relating to the collection, soliciting,
processing, use, access, integration, dissemination, and transmis
sion of personal information; and
(D) to the maximum extent practicable, collect and utilize
findings, reports, studies, hearing transcripts, and recommenda
tions of governmental, legislative and private bodies, institutions,
organizations, and individuals which pertain to the problems
under study by the Commission.
(d) In addition to its other functions the Commission may—
(1) request assistance of the heads of appropriate departments,
agencies, and instrumentalities of the Federal Government, of
State and local governments, and other persons in carrying out
its functions under this Act:
(2) upon request, assist Federal agencies in complying with the
requirements of section 552a of title 5, United States Code:
(3) determine what specific categories of information, the col
lection of which would violate an individual’s right of privacy,
should be prohibited by statute from collection by Federal agen
cies; and
(1) upon request, prepare model legislation for use by State
and local governments in establishing procedures for handling,
maintaining, and disseminating personal information at. the State
and local level and pnnide such technical assistance to State and
local governments as they may require in the preparation and
implementation of such legislation.
(e) (1) The Commission may, in carrying out its functions under
this section, conduct such inspections, sit and act nt such times and
places, hold such hearings, take such testimony, require by subpena
the attendance of such witnesses and the production of such l>ooks.
records, papers, correspondence, and documents, administer such
oaths, have such printing and binding done, and make such expendi
tures as the Commission deems advisable. A subpena shall lx* issued
only upon an affirmative vote of a majority of all mcmlxrs of the Com-
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mission. Subpcnns shall be issued under the signature of the. Chair*
man or any member of the Commission designated by the Chairman
an< shall be served by any person designated by the Chairman or any
such meinher. Any inemlier of the Commission may administer oaths
or afhnnat ions to witnesses appearing before the Commission.
(‘2) (A) Each department, agency, and instrumentality of the execu*
tivr branch of the Government is authorized to furnish to the Com
mission, upon request made by the Chairman, such information, data,
reports ami such other assistance ns the Commission deems necessary
to carry out its functions under this section. Whenever the head of
any such department, agency, or instrumentality submits a report
pursuant to section 552a (o) of title 5, United States Code, a copy
ofsnch report shall be transmitted to the Commission.
(B) In carrying out its functions and exercising its powers under
this section, (he Commission may accept from any such department,
agency, independent instrumentality, or other |M*rson any individu
ally indent i liable data if such data is necessary to carry out such powers
and functions. In any case in which the Commission accepts any
such information, it shall assure that the information is used only
for the purpose for which it is provided, and upon completion of that
purpose such information shall be destroyed or returned to such de
partment. agency, independent instrumentality, or person from which
it is obtained, as appropriate.
(3) The Commission shall have the power to----(A) appoint and fix the conq>ensation of an executive director,
and such additional staff personnel as may be necessary, without
regard to the provisions of title 5, United States Code, govern
ing appointments in the competitive service, and without regard
to chapter 51 and subchapter III of chapter 53 of such title re
lating to classification and General Schedule pay rates, but at rates
not in excess of the maximum rate for Go-18 of the General
Schedule under section 5332 of such title; and
(B) procure temporary and intermittent services to the same
extent as is authorized by section 3109 of title 5, United States
Code.
The Commission may delegate any of its functions to such personnel
of the Commission as the Commission may designate and may
authorize such successive redelegations of such functions as it may
deem desirable.
(4) The Commission is authorized—
(A) to adopt, amend, and repeal rules and regulations govern
ing the manner of its operations, organization, and personnel;
(B) to enter into contracts or other arrangements or modifica
tions (hereof, with any government, any department, agency, or
independent instrumentality of the United States, or with any
person, firm, association, or corporation, and such contracts or
other arrangements, or modifications thereof, may be entered into
without legal consideration, without performance or other bonds,
and without regard to section 3709 of the Revised Statutes, as
amended (41 U.S.C. 5);
(C) to make advance, progress, and other payments which the
Commission deems necessary under this Act without regard to
the provisions of section 3648 of the Revised Statutes, as amended
(31 U.S.C. 529); and
(D) to take such other action as may be necessary to carry out
its functions under this section.
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(f) (1) Each [the] member of the Commission who is an officer ot
employee of the United States shall serve without additional compen
sation, but shall continue to receive the salary of his regular position
when engaged in the performance of the duties vested in the Com
mission.
.
i
i
i
(2) A member of the Commission other than one to whom paragraph
(1) applies shall receive per diem at the maximum daily rate for
GS-18 of the General Schedule when engaged in the actual per
formance of the duties vested in the Commission.
(3) All members of the Commission shall lx* reimbursed for travel,
subsistence, and other necessary expenses incurred by them in the per
formance of the duties vested in the Commission.
(g) The Commission shall, from time to time, and in an annual
report, report to the President and the Congress on its activities in
carrying out the provisions of this section. The Commission shall make
•a final report to the President and to the Congress on its findings
pursuant to the study required to lx* made under subsection (b)(1)
of this section not later than two years from the date on which all of
the members of the Commission are appointed. The Commission shall
cease to exist thirty days after the date on which its final report is
submitted to the President and the Congress.
(h) (1) Any member, officer, or employee of the Commission, who
by virtue of his employment or official position, has possession of, or
access to, agency records which contain individually identifiable infor
mation the disclosure of which is prohibited by this section, and who
knowing that disclosure of the specific material is so prohibited, will
fully discloses the material in any manner to any person or agency
not entitled to receive it, shall be guilty of a misdemeanor and fined
not more than $5,000.
(2) Any person who knowingly and willfully requests or obtains
any record concerning an individual from the Commission under false
pretenses shall be guilty of a misdemeanor and fined not more than
$5,000.
Sec. 6. The Office of Management and Budget shall—
(1) develop guidelines and regulations for the use of agencies
in implementing the previsions of section 552a of title 5, United
States Code, as added by section 3 of this Act; and
(2) provide continuing assistance to and oversight of the im
plementation of the provisions of such section by agencies.
Sec. 7. t(a) (1) It shall be unlawful for any Federal, State or local
government agency to deny to any individual any right, benefit, or
privilege provided by law because of such individual’s refusal to dis
close his social security account number.
(2) the provisions of paragraph (1) of this subsection shall not
apply with respect to—
(A) any disclosure which is required by Federal statute, or
(B) the disclosure of a social security number to any Federal,
btate, or local agency maintaining a system of records in existence
and operating before January 1, 1975, if such disclosure was
required under statute or regulation adopted prior to such date to
verify the identity of an individual.
_ •
federal, State, or local government agency which requests
?^,SC0S? \,s
security amount number shall
inform that individual whether that disclosure is mandatory or volun-
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Sec. 8. The provisions of this Act shall be effective on and after the
date of enactment, except that the amendments made by sections 3 and
4 shall become effective 270 days following the day on which this Act
is enacted.
Sf.c. 9. There is authorized to be appropriated to carry out the pro
visions of section 5 of this Act for fiscal years 1975,1976, and 1977 the
sum of $1,500,000, except that not more than $750,000 may be expended
during any such fiscal year.

B8 STAT. 1910
Effective date.
5 USC 552<
note*
Appropriation.

5 USC 552a
note.

Approved December 31, 1974.
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West Virginia Freedom. Of Information Act

CHAPTER 29B.

■

FREEDOM OF INFORMATION.
Article
1. Public Records, §§ 29B-1-1 to 29B-1-6.

E

ARTICLE 1.
PUBLIC RECORDS.
Sec.
29B-1-1. Declaration of policy.
29B-1-2. Definitions.
29B-1-3. Inspection and copying.

Sec.
29B-1-4. Exemptions.
29B-1-5. Enforcement.
29B-1-6. Violation of article; penalties.

2

E
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§ 29B-1-1. Declaration of policy.

Pursuant to the fundamental philosophy of the American constitutional form
of representative government which holds to the principle that government is
the servant of the people, and not the master of them, it is hereby declared to
be the public policy of the State of West Virginia that all persons are, unless
otherwise expressly provided by law, entitled to full and complete information
regarding the affairs of government and the official acts of those who represent
them as public officials and employees. The people, in delegating authority, do
not give their public servants the right to decide what is good for the people to
know and what is not good for them to know. The people insist on remaining
informed so that they may retain control over the instruments of government
they have created. To that end, the provisions of this article shall be liberally
construed with the view of carrying out the above declaration of public policy.
(1977, c. 147.)
§ 29B-1-2. Definitions.

As used in this article:
(1) “Custodian" means the elected or appointed official charged with
administering a public body.
(2) “Person" includes any natural person, corporation, partnership, firm or
association.
(3) “Public body” means every state officer, agency, department, including
the executive, legislative and judicial departments, division, bureau, board and
commission; every county and city governing body, school district, special
district, municipal corporation, and any board, department, commission, council
or agency thereof; and any other body which is created by state or local authority
or which is primarily funded by the state or local authority.
(4) “Public record” includes any writing containing information relating to the
conduct of the public’s business, prepared, owned and retained by a public body.
(5) “Writing” includes any books, papers, maps, photographs, cards, tapes,
recordings or other documentary materials regardless of physical form or
characteristics. (1977, c. 147.)
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§ 29B-1-3

FREEDOM OF INFORMATION

§ 29B-1-3. Inspection and copying.
(1) Every person has a right to inspect or copy any public record of a public
body in this State, except as otherwise expressly provided by section four
[§ 29B-1-4] of this article.
(2) A request to inspect or copy any public record of a public body shall be
made directly to the custodian of such public record.
(3) The custodian of any public records, unless otherwise expressly provided
by statute, shall furnish proper and reasonable opportunities for inspection and
examination of the records in his office and reasonable facilities for making
memoranda or abstracts therefrom, during the usual business hours, to all
persons having occasion to make examination of them. The custodian of the
records may make reasonable rules and regulations necessary for the protection
of the records and to prevent interference with the regular discharge of his
duties.
(4) All requests for information must state with reasonable specificity the
information sought. The custodian, upon demand for records made under this
statute, shall as soon as is practicable but within a maximum of five days not
including Saturdays, Sundays or legal holidays:
(a) Furnish copies of the requested information;
(b) Advise the person making the request of the time and place at which he
may inspect and copy the materials; or
(c) Deny the request stating in writing the reasons for such denial.
Such a denial shall indicate that the responsibility of the custodian of am
public records or public body to produce the requested records or documents ii
at an end, and shall afford the person requesting them the opportunity to
institute proceedings for injunctive or declaratory relief in the circuit court in
the county where the public record is kept.
(5) The public body may establish fees reasonably calculated to reimburse it
for its actual cost in making reproductions of such records. (1977, c. 147.)

§ 29B-1-1. Exemptions.
The following categories of information are specifically exempt from
disclosure under the provisions of this article:
(1) Trade secrets, as used in this section, which may include, but are not
limited to, any formula, plan pattern, process, tool, mechanism, compound,
procedure, production data, or compilation of information which is not patented
which is known only to certain individuals within a commercial concern who are
using it to fabricate, produce or compound an article or trade or a service or to
locate minerals or other substances, having commercial value, and which gives
its users an opportunity to obtain business advantage over competitors;
(2) Information of a personal nature such as that kept in a personal, medical
or similar file, if the public disclosure thereof would constitute an unreasonable
invasion of privacy, unless the public interest by clear and convincing evidence
requires disclosure in the particular instance: Provided, that nothing in this
article shall be construed as precluding an individual from inspecting or copying
his own personal, medical or similar file;
164
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(3) Test questions, scoring keys and other examination data used to
administer a licensing examination, examination for employment or academic
examination;
(4) Records of law-enforcement agencies that deal with the detection and
investigation of crime and the internal records and notations of such
law-enforcement agencies which are maintained for internal use in matters
relating to law enforcement;
(5) Information specifically exempted from disclosure by statute;
(6) Records, archives, documents or manuscripts describing the location of
undeveloped historic, prehistoric, archaeological, paleontological and battlefield
sites or constituting gifts to any public body upon which the donor has attached
restrictions on usage or the handling of which could irreparably damage such
record, archive, document or manuscript;
(7) Information contained in or related to examination, operating or condition
reports prepared by, or on behalf of, or for the use of any agency responsible
for the regulation or supervision of financial institutions, except those reports
which are by law required to be published in newspapers; and
(8) Internal memoranda or letters received or prepared by any public body.
(1977, c. 147.)
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§ 29B-1-5. Enforcement.

1

(1) Any person denied the right to inspect the public record of a public body
may institute proceedings for injunctive or declaratory relief in the circuit court
in the county where the public record is kept.
(2) In any suit filed under subsection one of this section, the court has
jurisdiction to enjoin the custodian or public body from withholding records and
to order the production of any records improperly withheld from the person
seeking disclosure. The court shall determine the matter de novo and the burden
is on the public body to sustain its action. The court, on its own motion, may view
the documents in controversy in camera before reaching a decision. Any
custodian of any public records of the public body found to be in noncompliance
with the order of the court to produce the documents or disclose the information
sought, may be punished as being in contempt of court.
(3) Except as to causes the court considers of greater importance, proceedings
arising under subsection one of this section shall be assigned for hearing and
trial at the earliest practicable date. (1977, c. 147.)

§ 29B-1-6. Violation of article; penalties.
Any custodian of any public records who shall willfully violate the provisions
of this article shall be guilty of a misdemeanor, and, upon conviction thereof,
shall be fined not less than one hundred dollars nor more than five hundred
dollars, or be imprisoned in the county jail for not more than ten days, or, in the
discretion of the court, by both such fine and imprisonment. (1977, c. 147.)
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6 ties of narcotic drugs or salts thereof, which shall in
7 clude one or more nonnarcotic active medicinal ingredi
8 ents in sufficient proportion to confer upon the compound,
9 mixture or preparation valuable medicinal qualities
10 other than those possessed by the narcotic drug alone:

11
(1) Not more than 200 milligrams of codeine per 100
12 milliliters or per 100 grams and not more than 10 milli13 grams per dosage- unit;
14
(2) Not more than 100 milligrams of dihydrocodeine
15 per 100 milliliters or per 100 grams and not more than 5
16 milligrams per dosage unit;

17
(3) Not more than 100 milligrams of ethylmorphine
18 per 100 milliliters or per 100 grams and not more than 5
19 milligrams per dosage unit;
20
21
22

(4) Not more than 2.5 milligrams of diphenoxylate and
not less than 25 micrograms of atropine sulfate per
dosage unit;
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(5) Not more than 100 milligrams of opium per 100
24 milliliters or per 100 grams.
23

§G0A-2-2l3. Review and printing of schedules by board; public
information.

The state board of pharmacy shall annually review and
1
2 cause to be printed the schedules contained in this article,
3 which printed schedules shall be made available to the
4 public.
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(Com. Sub. for S. B. 16—By Mr. Galperin and Mr. Nelson)

[Passed March 8, 1975; In effect ninety days from passage. Approved by the Governor.)

AN ACT to amend chapter six of the code of West Virginia,
one thousand nine hundred thirty-one, as amended, by
adding thereto a new article, designated article nine-a, re-
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lating to open governmental proceedings;, setting forthl a
declaration of legislative policy; defining terms; providing
for open meetings; relating to the holding of such meetings;
providing exceptions; relating to minutes of such meetings;
and relating to enforcement.

□

Be it enacted by the Legislature of West Virginia:

fil

That chapter six of the code of West Virginia, one thousand
nine hundred thirty-one, as amended, be amended by adding
thereto a new article, designated article riine-a, to read as
follows:
.
.

I

ARTICLE 9A. OPEN GOVERNMENTAL PROCEEDINGS.
S6-9A-1. Declaration of legislative policy.
56-9A-2. Definitions.
S6-9A-3. Proceedings to be open.
S6-9A-4. Exceptions.
S6-9A-5. Minutes.
56-9A-6. Enforcement.

§G-9A-1.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
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Declaration of legislative policy.
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The Legislature hereby finds and declares that public
agencies, boards, commissions, governing bodies, councils
and all other public bodies in this state exist for the
singular purpose of representing citizens of .this state
in governmental affairs, and it is, therefore, in the best
interests of the people of this state for all proceedings
of all public bodies to be conducted in an open and public
manner. The Legislature hereby further finds and de
clares that the citizens of this state do not yield their
sovereignty to the governmental agencies which serve
them. The people in delegating authority do not give
their public servants the right to decide what is good
for them to know and what is not good for them to know.
The people insist on remaining informed so that they may
retain control over the instruments of government created
by them.
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As used in this article:

kii
K
W
r
a tew

1 li
iffiil
I NHi

t

§G-9A-2. Definitions.
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(1) “Decision” means any determination, action, vote
or final disposition of a motion, proposal, resolution, order,
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4 ordinance or measure on which a vote of the governing
5 body is required, at any meeting at which a quorum is
6 present;

7
8
9

(2) “Executive session” means any meeting or part
of a meeting of a governing body which is closed to the
public;

10
11
12
13
14

(3) “Governing body” means the members of any
public body having the authority to make decisions for
or recommendations to a public body on policy or administration, the membership of which governing body con
sists of two or more members;

15
16
17
18
19
20
21
22

(4) “Meeting” means the convening of a governing
body of a public body for which a quorum is required in
order to make a decision or to deliberate toward a decision
on any matter, but such term does not include (a) any
meeting for the purpose of making an adjudicatory deci
sion in any quasi-judicial, administrative or court of
claims proceeding, (b) any on-site inspection of any
project or program, or (c) any political party caucus;

(5) “Political subdivision” means any county, county
23
board
of education or municipality in or any other politi24
25 cal subdivision of this state;

(6)“Public body” means any executive, legislative or
26
27 administrative body or agency of this state or any political
28 subdivision, or any commission, board, council, bureau,
29 committee or subcommittee or any other agency of any
30 of the foregoing, and such term shall not be construed
include the judicial
branch of government, state, or
31 to
...
.
32 local/or any political party executive committee;'and
33
34
35

(7) “Quorum” means, unless otherwise defined by
applicable law, a simple majority of the constituent membership of a governing body.
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§6-9A-3. Proceedings to be open.
Except as expressly and specifically otherwise pro
1
2 vided by law, whether heretofore or hereinafter enacted,
3 and except as provided in section four of this article, all
4 meetings of any governing body shall be open to the
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public. Any governing body may make and enforce
reasonable rules and regulations for attendance at any
meeting where there is not room enough for all members
of the public who wish to attend, and this article shall
not be construed to prohibit the removal from a meeting
of any member of the public who is disrupting the meeting to the extent that orderly conduct of the meeting is
compromised.
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§6-9A-4. Exceptions.

1
(а) Notwithstanding the provisions of section three
2 of this article, a governing body may hold an executive
3 session concerning and may make a decision in such
4 executive session concerning:
5
6

i

I

ll»

IpMl
%£•

(1) Matters of war, threatened attack from a foreign
power, civil insurrection or riot; or

1

(2) The appointment, employment, retirement, pro
8 motion, demotion, disciplining, resignation, discharge,
9 dismissal or compensation of any public officer or em
10 ployee, or other personnel matters, or for the purpose of
11 conducting a hearing on a complaint against a public
12 officer or employee, unless such public officer or employee
13 requests an open meeting; or
7

i

J
1
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(3)The disciplining, suspension or expulsion of any
14
15 student in any public school or public college or univer
16 sity, unless such student requests an open meeting; or

17
18
19
20
21
22
I

(4)The issuance, effecting, denial, suspension or
revocation of a license, certificate or registration under
the laws of this state or any political subdivision, unless
the person seeking such license, certificate or registration
^or whose license, certificate or registration was denied,
suspended or revoked requests an open meeting; or

(5) The physical or mental health of any person,
23
24 unless such person requests an open meeting; or
(б)Matters which if discussed in public would be
25
26 likely to affect adversely the reputation of any person; or

i

]

(7) Any official investigation or matters relating to
28 crime prevention or law enforcement; or

27
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29
(8) The deployment of security personnel or devices;
30 or

i

31
32
33
34
35
36

(9) Matters involving or affecting the purchase, sale
or lease of property, advance construction planning, the

37
38
39
40
41
42
43
44
45
45
47
48

(b) Notwithstanding the provisions of section three
of this article, and in addition to the exceptions provided
in subsection (a) of this section four, a governing body
may, after convening a meeting open to the public, go
into executive session upon a vote of a majority of the
members of the governing body present, but no decision
shall be made in such an executive session but shall be
made only in a meeting open to the public. Notwith
standing any other provision of law or of this article to
the contrary, all meetings of the West Virginia board of
probation and parole held to discuss whether to parole
any person shall be open to the public.

investment of public funds or other matters involving
competition which, if made public, might adversely affect
the financial or other interest of the state or any political
subdivision.

1

§G-9A-5. Minutes.
1
2
3
4
5
6
7
8
9

Each governing body shall provide for the preparation
of written minutes of all of its meetings. All such minutes,
other than the minutes of an executive session, shall be
available to the public within a reasonable time after
the meeting and shall include, at least, the following in
formation:
(1)

The date, time and place of the meeting;

(2) The name of each member of the governing body
present and absent;
.

(3) All motions, proposals, resolutions, orders, ordi
10
11 nances and measures proposed, the name of the person
.12 proposing the same and their disposition; and
(4) The results of all votes and, upon the request of
13
14 a member, the vote of each member, by name.
§G-9A-G. Enforcement.
Any action taken or decision made at a meeting held
1
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in violation of the provisions of this article shall not be
void or voidable, but the circuit court of the county
wherein a governing body regularly meets, or the judge
thereof in vacation, shall have jurisdiction to enforce the
provisions of this article by mandamus or by injunction
on petition by any citizen of this state, and no injunction
bond shall be required.

2
3
4
5
6
7
8
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(Com. Sub. for H. B. 1186—By Mr. Tompkins)

[Passed March 8, 1975; in effect July 1, 1975. Approved by the Governor.)
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AN ACT to amend and reenact section thirty-one, article three, chap
ter fifty-six of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, relating to appointment of
secretary of state of this state as true and lawful attorney for a
nonresident motorist or if a natural person for his administrator,
administratrix, executor or executrix for the service of process
in any action or proceeding arising out of a motor vehicle
accident in this state; requiring a bond and fee in connection
therewith; specifying procedural details with respect to service
under such section; relating to disposition of fee; defining words
and phrases; and specifying that the provisions of such section
are cumulative.

Be it enacted by the Legislature of West Virginia:

II

That section thirty-one, article three, chapter fifty-six of the code
of West Virginia, one thousand nine hundred thirty-one, as amended,
be amended and reenacted to read as follows:

1
ARTICLE 3. WRITS, PROCESS AND ORDER OF PUBLICATION.

§56-3-31.

1
2

Actions by or against nonresident operators of motor
vehicles involved in highway accidents or their ad
ministrators, etc.

The operation by a nonresident, or by his duly authorized
agent, of a motor vehicle upon a public street, road or highway

i
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§22-4B-17.
1
2
3
4
5
6

i

Penalties.

(a) Any person who violates any provision of this article,
any of the rules and regulations promulgated by the board
hereunder or any order of the board other than a violation
governed by the provisions of subsection (b) of this section,
shall be guilty of a misdemeanor, and, upon conviction there
of, shall be fined not more than one thousand dollars.

(b) Any person who, with the intention of evading any
7
8 provision of this article, any of the rules and regulations pro
9 mulgated by the board hereunder or any order of the board
10 shall make or cause to be made any false entry or statement
11 in any application or other document permitted or required
12 to be filed under the provisions of this article, any of the
13 rules and regulations promulgated by the board hereunder
14 or any order of the board, shall be guilty of a misdemeanor,
15 and, upon conviction thereof, shall be fined not more than
16 five thousand dollars, or imprisoned in the county jail not
17 more than six months, or both fined and imprisoned.

I
ii
L
III

18
19
20
21
22
23

fl

3
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(c) Any person who knowingly aids or abets any other
person in the violation of any provision of this article, any of
the rules and regulations promulgated by the board hereunder
or any order or final decision of the board, shall be subject to
the same penalty as that prescribed in this article for the
violation by such other person.

Construction.

§22-4B-18.

1
2

This article shall be liberally construed so as to effectuate
the declaration of public policy set forth in section one of this

3

article.

♦

CHAPTER 85
(Com. Sub. for S. B. 56—By Mr. Galperin and Mr. Nelson)

(Passed March 11, 1978; in effect ninety days from passage. Approved by the Governor.]
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AN ACT to amend and reenact sections two, three, four, five
and six, article nine-a, chapter six of the code of West Vir-
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ginia, one thousand nine hundred thirty-one, as amended;
and to further amend said article by adding thereto a new
section, designated section seven, all relating to open
governmental proceedings; providing for open meetings;
relating to notice of time and place of such meetings;
relating to executive sessions; requiring majority vote of
members of board present for executive session; providing
exceptions; relating to minutes of meetings and executive
sessions; enforcement by injunction; relating to voidable
action and violation of article; providing for penalties.

Be it enacted by the Legislature of West Virginia:
That sections two, three, four, five and six, article nine-a,
chapter six of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, be amended and reenacted;
and that said article be further amended by adding thereto a
new section, designated section seven, all to read as follows:
ARTICLE 9A. OPEN GOVERNMENTAL PROCEEDINGS.
56-9A-2. Definitions.
56-9A-3. Proceedings to be open; public notice of meetings.
S6-9A-4. Exceptions.
56-9A-5. Minutes.
56-9A-6. Enforcement by injunction; actions in violation of article voidable.
S6-9A-7. Violation of article; penalties.

§6-9A-2. Definitions.
1

As used in this article:

2
(1) '‘Decision’1 means any determination, action, vote
3 or final disposition of a motion, proposal, resolution,
4 order, ordinance or measure on which a vote of the
5 governing body is required at any meeting at which a
6 quorum is present;

7
8
9

(2) “Executive session” means any meeting or part
of a meeting of a governing body which is closed to the
public;

10
(3) “Governing body” means the members of any public
11 body having the authority to make decisions for or recom12 mendations to a public body on policy or administration,
13 the membership of which governing body consists of two
14 or more members;
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f “Meeting” means the convening of a governing
(4)
body of a public body for whichi a quorum is required
in order to make a decision or to deliberate toward a
decision on any matter, but such term does not include
(a) any meeting for the purpose of making an adjudicatory decision in any quasi-judicial, administrative or
court of claims proceeding, (b) any on-site inspection
of any project or program, or (c) any political party
caucus;

24
(5) “Political subdivision” means any county, county
25 board of education or municipality in or any other politi26 cal subdivision of this state;
27
(6) “Public body” means any executive, legislative
28 or administrative body or agency of this state or any
29 political subdivision, or any commission, board, council,
30 bureau, committee or subcommittee or any other agency
31 of any of the foregoing, and such term shall not be
32 construed to include the judicial branch of government,
33 state or local; and
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34
(7) “Quorum” means, unless otherwise defined by ap35 plicable law, a simple majority of the constituent mem36 bership of a governing body.

8G-9A-3. Proceedings to be open; public notice of meetings.

i

1
2
3
4
5
6
7
8
9
10
11
12

Except as expressly and specifically otherwise pro
vided by law, whether heretofore or hereinafter enacted,
and except as provided in section four of this article,
all meetings of any governing body shall be open to the
public. Any governing body may make and enforce
reasonable rules and regulations for attendance at any
meeting where there is not room enough for all mem
bers of the public who wish to attend, and this article
shall not be construed to prohibit the removal from a
meeting of any member of the public who is disrupting
the meeting to the extent that orderly conduct of the
meeting is compromised.

13
14
15

Each governing body shall promulgate rules by which
the time and place of all regularly scheduled meetings and
the time, place and purpose of all special meetings are

224
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16 made available, in advance, to the public and news media,
17 except in the event of an emergency requiring immediate
18 official action.
I

§6-9A-4. Exceptions.

1
2
3
4
5
6
7
8

I

I

No provision of this article shall be construed to pre
vent the governing body of a public body from holding
an executive session during a regular, special or emer
gency meeting, after the presiding officer has identified
the authorization under this article for the holding of
such executive session and has presented it to the
governing body and to the general public, but no deci
sion shall be made in such executive session.

I
i

--

»

i

9
An executive session may be held only upon a majority
10 affirmative vote of the members present of the govern
11 ing body of a public body as defined in this article for the
12 following:

13

14

(1) Matters of war, threatened attack from a foreign
power, civil insurrection or riot; or

(2) The appointment, employment, retirement, promo16 tion, demotion, disciplining, resignation, discharge, dis
17 missal or compensation of any public officer or employee,
18 or other personnel matters, or for the purpose of con
19 ducting a hearing on a complaint against a public officer
20 or employee, unless such public officer or employee re21 quests an open meeting; or

15

22
(3) The disciplining,-suspension or expulsion of any
23 student in any public school or public college or uni24 versity, unless such student requests an open meeting;
25 or

26
27
28
29
30
31

i

(4) The issuance, effecting, denial, suspension or revocation of a license, certificate or registration under
the laws of this state or any political subdivision, unless
the person seeking such license, certificate or registration
or whose license, certificate or registration was denied,
suspended or revoked requests an open meeting; or

(5) The physical or mental health of any person, un
32
33 less such person requests an open meeting; or
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r
(6) Matters which, if discussed in public, would be

34

35 likely to affect adversely the reputation of any person;
36 or

37
38

(7) Any official investigation or ]matters relating to
crime prevention or law enforcement;; or

39
40

or

(8) The development of security personnel or devices;

41
(9) Matters involving or affecting the purchase, sale
42 or lease of property, advance construction planning, the
43 investment of public funds or other matters involving
44 competition which, if made public, might adversely affect
45 the financial or other interest of the state or any political
46 subdivision.
§6-9A-5. Minutes.
1
2
3
4
5

6

Each governing body shall provide for the preparation
of written minutes of all of its meetings. All such
minutes shall be available to the public within a reasonable time after the meeting and shall include, at least,
the following information:
(1) The date, time and place of the meeting;

7
8

(2) The name of each member of the governing body
present and absent;

9
10
11

(3) All motions, proposals, resolutions, orders, ordi
nances and measures proposed, the name of the person
proposing the same and their disposition; and

12
13

(4) The results of all votes and, upon the request of a
member, the vote of each member, by name.

14
15
16

Minutes of executive sessions may be limited to material
the disclosure of which is not inconsistent with the provisions of section four of this article.

§G-9A-G. Enforcement by injunction; actions in violation of
article voidable.
1
2
3

The circuit court in the county where the public body
regularly meets or the judge thereof in vacation shall have
jurisdiction to issue an injunction to enforce the purposes

226
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4 of this section upon petition by any citizen of this state
5 who can show a good faith and valid reason for making
6 such application. No bond shall be required unless such
7 petition appears to be without merit or made with the
8 sole intent of harassing or delaying or avoiding return
9 by the governing body.

10
Any actions taken or decisions made in violation of
11 this article may be voidable upon petition filed within
12 thirty days after such actions or decisions to the afore
13 said circuit court or the judge thereof in vacation and
14 such court may order that such actions taken or decision
15 made be performed in compliance with the provisions of
16 this article.
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§G-9A-7. Violation of article; penalties.
1
Any person who is a member of a public or govern
2 mental body required to conduct open meetings in com
3 pliance with the provisions of this article and who will
4 fully and knowingly violates the provisions of this article
5 shall be guilty of a misdemeanor, and, upon conviction
6 thereof, shall be fined not less than one hundred dollars
7 nor more than five hundred dollars, or imprisoned in
8 the county jail not more than ten days, or both fined and
9 imprisoned.
♦
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AN ACT to amend and reenact section eight, article one, chap
ter thirty of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, relating to denial, suspen
sion or revocation of a license or registration; procedures
and judicial review.
Be it enacted by the Legislature of West Virginia:

That section eight, article one, chapter thirty of the code
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ENROLLED

H. B. 928
(By Mr. Tompkins)

[Passed March 6, 1979; in effect ninety days from passage.)

AN ACT to amend and reenact section six, article nine-a, chapter
six of the code of West Virginia, one thousand nine hundred
thirty-one, as amended, relating to enforcement by injunction,
voidability of actions taken or decisions made in violation of
article; making the enforcement by injunction applicable to the
entire article; changing “decision” to “decisions”; and pro
viding for circumstances under which bond issues may not be
held void.

Be it enacted by the Legislature of West Virginia:
That section six, article nine-a, chapter six of the code of West
Virginia, one thousand nine hundred thirty-one, as amended, be
amended and reenacted to read as follows:
ARTICLE 9A.

§6-9A-6.

1
2
3
4
5
6

OPEN GOVERNMENTAL PROCEEDINGS.

Enforcement by injunctions; actions in violation of article
voidable; voidability of bond issues.

1

The circuit court in the county where the public body
regularly meets or the judge thereof in vacation shall have
jurisdiction to enforce this article upon petition by any citizen
of this state who can show good faith and a valid reason for
making the application. No bond shall be required unless the
petition appears to be without merit or made with the sole

’ •■-I
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7
8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
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2

intent of harassing or delaying or avoiding return by the
governing body.

Any injunction granted pursuant to the provisions of this
section may order that actions taken or decisions made in
violation of this article may be enjoined or annulled if the peti
tion therefor was filed within thirty days after the actions were
taken or decisions made and may also order that subsequent
actions be taken or decisions be made in comformity with the
provisions of this article: Provided, That no bond issue that
has been passed or approved by any governing body in this
state may be held void under this section if notice of the meet
ing at which such bond issue was finally considered was given
at least ten days prior to such meeting by a Class I legal ad
vertisement published in accordance with the provisions of
article three, chapter fifty-nine of this code in a qualified
newspaper having a general circulation in the geographic
area represented by that governing body.
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Clarke Footnotes
Additional and valuable but inexpensive publication tech
niques include the posting of notices of public meetings at
the principal business office of the public agency and at the
usual meeting place.
Situations do arise which demand quick action and
therefore an emergency meeting. The existence of an emer
gency should not preclude public observation however. It
is in just such situations that the public's interest and de
mand may be maximized. Therefore, emergency meetings
should be publicized as greatly as the situation permits.
Persons who have requested should be notified by tele
phonic or telegraphic means. In addition notice should be
given to local news media for further dissemination."
Provision should be made for notice of agency meet
ings adjourned and subsequently reconvened.,0“ If the
meeting is reconvened more than ninety-six hours after
the initial meeting, (he second meeting may be treated as
a special meeting for notice purposes. It may be desirable,
however, to reconvene a meeting within ninety-six hours.
If all persons who might be interested in the reconvened
meeting had an opportunity to be aware of it, no objection
can be raised.101 Therefore, it is appropriate to provide
for the reconvening of a meeting without additional notice
only if an agenda was issued at the beginning of the initial
meeting and the reconvened meeting is restricted to items
on that agenda and the date, time and place of the recon
vened meeting was announced prior to the adjournment
of the original meeting.
To require advance notice of staff meetings would pre
vent impromptu meetings and stifle that ongoing dialogue
which is necessary for good staff work. Nonetheless, the
public is entitled to know what an agency staff is doing.
The stall is doing the public’s business. Therefore pub
lic agency staffs should provide a summary of issues dis
cussed and recommendations made during the preceding
month and a list of items likely to be discussed during the
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following month. The benefits of an open meeting statute
\«ill be extended to staff work without unreasonably burdening those staffs.
Open Meeting Area*

In order to implement the purposes behind an open
meeting statute, the public must have access to meeting
places. I herelore a statute must contain a provision re
quiring that public meetings be conducted in places open
to the public.1”- I his is not to say, however, that a meeting
place must be so large as to accommodate the largest
possible audience."’3 Conversely, the meeting place must
be large enough to accommodate an audience which might
be reasonably expected; to conduct a meeting in a “broom
closet is to render totally ineffective other provisions of
an open meeting act.
Recording and Broadcasting

A few states have included in their open meeting
statutes specific authorization to electronically record or
broadcast the conduct of a public meeting."’1 Recording
allows an individual to make a record of a meeting with
out being distracted by note-taking. Through the coopera
tion of news media, recording allows the benefits of an
open meeting statute to reach a significantly greater per
centage of population. The authorization for recording
an open meeting means that the benefits of an open meet
ing statute will not be restreted to those few whose work
schedules allow them to attend in person. Such provisions
should be included in all open meeting acts.
Keeping Order

Open meeting statutes of some states contain provisions
specifically providing for the keeping of order."’5 Such a
statement is certainly worthwhile in that it obviates any
questions which might be raised in that regard.
FOOTNOTES
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Ala. Code til. 14, See*. 393-394 (1958); Alaska Stoic. Sec*. 44.62.310.312
(1967 and Supp.
197 4); Ariz. Rev. Slate. Ann. Secs. 38431 to -431.06 (Supp. 1973); Ark. State. Ann. Secs. 12-2801 to
-2807 (1968) ("Freedom of Information Act" including open record*
provision) and Sec. 6 604 (Supp. 1973) (a general repealer con
tained in the Freedom of Information Act renders the viability of
Sec. 6-604 doubtful); Cal. Govt. Code Secs. 11120-11131 (West
Supp. 1974) (pertaining Io state public agencies) and Secs. 5495054961 (West 1966 and Supp. 1974) (The "Brown Ad" pertaining to
local public agencies); Colo. Rev. Slat. Ann. Sec. 89-3-12 (1963)
(pertaining to local improvement and service district boards); Conn.
Gen. Stat. Ann. Secs. 1-21- to l-21a (1969 and Supp
1974-75);
Del. Code Ann. tit. 29 Secs. 5109 (Cum. Supp. 1968); F/a. Slot.
Ann. Sec. 286.011 (Supp. 1973-74); Go. Code Ann. Secs. 40-3301 to
3303 (Supp. 1973) and Secs. 23-802 to 803 (1971) (a general re
pealer contained in the Act underlying Secs. 40.3301 to 3303 renders
the viability of Secs. 23.802 to S03 doubtful); Hawaii Rev. Stat.
Secs. 92.1 to -6 (1968); Idaho Code Sec. 59-1024 (Supp. 1973)
(pertaining to agencies of local governments) and Sec. 37-710
(1963) (pertaining to boards of county commissioners); III. Ann.
Stat. ch. 102 Sec*. 41-46 (Smith-Hurd Supp. 1974); Ind. Stat. Ann.
Secs. 5-14-1-1 to -6 (1974) and Secs. 4-22-3-1 Io -3 (1974) (per
taining to the conduct of public hearings of state administrative
bodies); towa Code Ann. Secs. 28A.1-.8 (Supp. 1974-75); Ky. Rev.
Stat. Ann. Sec. 89.550 (1969) (pertaining to board* of commission
ers of cities); La. Rev. Stat. Ann. Secs. 42:5-:9 (1965 and Supp.
1974); Me. Rev. Slat. Ann. lit. 1 Secs. 401-406 (1964 and Supp.
1973) (including open records provision*); Md. Ann. Code art. 23A
Sec. 8 (1966) (pertaining to meeting of municipal legislative bodies),
ort. 25 Sec. 5 1966) (pertaining Io meetings of county governing
bodies), and art. 41 Sec. 14 (1971) (pertaining to meeting* of state
public agencies); Mass. Gen. Lows Ann. ch. 30A Sec*. 11A—1TB
(Supp. 1974-75), ch. 34 Sec*. 9, 9F (1958 and Supp. 1974-75) (pertaining to county boards and commissions), ch. 39 Secs. 23A-24
(Supp.
1974-75), (pertaining to agencies of districts, cities ond
towns); Mich. Comp. Laws Ann. Secs. 15.251-.253 (Supp. 1974-75),
Sec. 340.561 (1967) (pertaining to board* of educations), and 78.23
(1967) (pertaining to villages); Minn. Slat. Ann. Sec. 471.705 (Supp.
1974) ; Mo. Ann. Stat. Sec*. 610.010-.115 (Supp. 1974) (Includes
open records provisions); Mont. Rev. Codes Ann. Sec*. 83-3401 to
3403 (1965); Neb. Rev. Stat. Secs. 84-1401 to 1405 (1971); Nov.
Rev. stat. Sec*. 241.010 to .040 (1973), Sec*. 244.080 to .090 (1973)
(pertaining to board* of county commissioners). Sec. 268.305 (1973)
(pertaining to city governing bodies). Sec. 386.335 (1973) (pertain
ing to board* of trustees of school districts), Sec. 396.100 -(1973)
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pertaining to board o( regent* of the University of Nevada); N. H.
Rev. Slat. Ann. Sec*. 91-A:l-:8 (Supp. 1973); N. J. Rev. Slat. Sec.
10.4-1 to 5 (Supp. 1974-75); N. M. Sial. Ann. Sec* 5-6-23 to 26
(Interim Supp. 1974); N. f. Town low Sec. 267 (McKinney 1965)
(pertain* to board* of xoning appeals); N. C. Gen. Slat. Sec*.
143 318.1 -318.7 (1974 and 1974 Advance legislative Service);
N. D. Cent. Code Sec. 44-04-19 (1959); Ohio Rev. Code Ann Sec.
121.22 (Baldwin 1973); Okla. Stat. tit. 25 Sec*. 201-202 .Supp.
1973-74); Ore. Rev. Slat. Sec*. 192.610-.990 (1973); Pa. Slat, tit
65, Sec*. 261-269 ((1974] Purdoni Pa. Legislative Service, 430) and
Pa. Slot. Ann. tit. 16 Sec. 3460 (1956) (pertaining to county public
agencies) (A general repealer contained in the Act underlying tit.
6o Secs. 261-269 renders the viability of tit. 16 Sec. 3450 doubt
ful); R. I. Gen. Low* Ann. Sec. 16-2-29 (Supp. 1973) (pertains to
certain educational agencies); S. C. Code Ann. Sec. 1-20-20.4 (Supp.
1973) ("Freedom of Information Act” including open records provisions); 5. D. Code Secs. 1-25-1 to -5 (1967 and Supp. 1974);
Tenn. Code- Ann. Secs. 8 4401 to 4406 (Supp. 1974); Texk Rev. Civ.
Sial. Ann. art. 6252-17 (1970 and Supp. 1974-75); Utah Code Anni.
Sec*. 52-4 1 to -4 (1970); Vf. Sial .Ann. lit. 1 Sec*. 311 -3 b4 (197 2
and Supp. 1974); Vo. Code Ann. Sec*. 2.1-340 to 346 (1973 and
InformationAcC
induamg^op.n
Sudd 1974) .('/Freedom
("Freedom of Information
Act" including
open ecords
protons); Wash. Rev. Cod. Ann Sect> 42^0 010^20 (1972 and
Sial. Sec. 66.77 (I
(lj?74|
WesCs Wis
Wit., legitlahve
Supp. 1973); Wi*. Stat.
’9741 West's
Service 332); Wyo. Slat. Ann. Sec*. 9-692.10-9-692.16 (Supp. 1973)
and Sec. 15.1-5 *(1965)
(1965) (pertain*
(pertain* to
to governing
governing bodie*
bodie* of
of municimunici-

2.

3.

POll,Advi»ory Committee
"••»’"««<?f Federal
Federal Ad
Ad-
Committee Ad
Act require*
require* that
that ’meeting*
*
the
public,
5
U.S.C.A.
App.
Sec.
visory Committee* be open Io
See (Jame* R^ Wiggin*. Freedom or Secrecy, 19-21, 72-74 (I95d);
R. Wiggin*, Freedom
Wickhom "Let the Sun Shine Ini" Open Meeting legislation Con Be
Our Key to Closed Door* in State and local Government
68 Northwestern University Law Rev. 480. 481 (1973) (hereinafter cited a*
Wickham); and Note. ' Open Meeting Statutes: Th*.
W.‘
for the Right to Know.” 75 Harvard Law Review 1199, 1200-01

' W»h°"s« ‘c^AnnX
(1972),
$te “lie 'legislature find* and declare* that all public commission*,
hoards council* committee*. ,ubcommitlee». department*, djvmon*.
ofH« ‘and all other public agencies of th.* slat, and subdiv.s.ons

v;
*6’* 374

2d 553
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5.
6.
7.

8.
9.

10.

11.
12.
13.
14.
15.
16.

17.
18.
19.

20.
21.

22.
23.
24.
25.

26

27.

(1962) (dictum).
Wiggins,, ---------supra note 2, at 19 20, 73.
Ibid., at 20,
4.\j, 73.
See Hearingss on S.. 1637,
*
S. 1964 and S. 2064 Before the Subcomi W O P tA CVS
r> ♦ n I
DoI
t
_ .
mittee on
Intergovernmental
Relations
oft ’ P"Senate
’’ Committ’ee ” on
Government Operations, 92 Cong.,
1st sess., pt. 1, at 55 183
Long
(1971) lheroinaftor cited as 1971 Hearings] and Board of Public
Instruction of Broward Co. v. Doran, 224 So. 2d
693, (Fla. 1969):
\
"Terms such as managed
icged news, secret meetings, dosed
closed
records, executive sessions, and study sessions have become
synonymous with 'hanky panky' in the
the minds
minds of
of Dublie
public
spirited citizens."
Harvard Note at 1201.
See 1971 Hearings pt. 1 at 33, 126, 131, 132, pt. 2 at 390, 406
** at 1073.
'
' Pl.
3
The effects
•ffects of an open meeting statute on the activities of one
state cagency is presented in ten Broeck "Welfare in the 1957 Lcaii
lalure," 46 California Law Review 331, 352-61 (1958j thereinafter
cited cis ten Broeck].
But sec 1971 Hearings pt. 2 at 407, 431, 567, pt. 3 at 908
Wickham at
s* 481, 483-7, 490.
See text at notes 49-53 infra.
Exclusions are discussed at III C infra.
Open government does not provide electors with knowledge of non
incumbents, of course.
Establishing the conduct of public business as the outer limit of the
scope of an open meeting oct is necessary to prevent the statute's
being successfully attacked as on unconstitutional limitation on
freedom of speech or association. Absent public business, there is
no state interest sufficient to justify limiting inter-personal com
munications to public meetings; see Wood v. Georgia, 370 U S. 375
(1962).
See e.g. N. Y. Town Law Sec. 267 (McKinney 1965) v/hich applies
to zoning boards of appeals only.
E g. Alaska Stat. Sec. 44.62.310 (Supp. 1974).
See e.g. Nev. Rev. Slat. Secs. 241.010-.040 (1973) (re: "Public
agencies, commissions, bureaus, departments, public corporations,
municipal corporations and quasi-municipal corporations and political
subdivisions"). Sec. 244.080 (1973) (re: boards of county commis
sioners), Sec. 268.305 (1973) (re: governing bodies of incorporated
cities. Sec. 386.335 1973) (re: boards of trustees of school districts)
and Sec. 396.100 (1973) (re: board of regents of the University of
Nevada).

31.

.rog. in Jh.
388 'l’6<7°ond ’'iwj ol
Doran, 224 So. 2d 693 (Flo

32.

....... n Uni-

from cov""S’ ’M> 209 So' 2d
1969> D«id

C°' *■

;;2£F «

mmolion, of'-hX,'"'

deter-

24e5e’£ NM (Ha °?97T«
1950)
8
97 } W h Tu'k V> *'chard 47 So- 2d 543 (Ha.
33.

43.

See ten Broeck at 357:
»!,.Lh\POelifY cornm,”«®l consisted of all of the members
iinnf-nl1EO°rtn mOnj
,en,al'*< conclusions often substontiolly influenced, d they did not immediately direct,
the course of further policy; ond some of its deliberations
ended .n a decision os to policy formally taken and announced then or later at a public meeting of the board
•, 1 • ’. ,n
!hr P°,!<y committee did deliberate ond
determine public business; it did dispose of public busi
ness tentatively and otherwise; it was the board sitting
under another name.”
For examples of judicial responses to the problem, compare
Acord V Booth 33 Utah 279, 93 Pac. 734 (1908) with Bigham v.
City of Rock Island, 120 III. App. 2d 381, 256 N.E.'2d 897 (1970)
(no evidence that any action concerning a particular ordinance was
take at □ committee of the whole meeting).
See Harvard Note at 1206. But see Turk v. Richard, 47 So. 543, 544
(flu , 1950) (concurring opinion) wherein J. Chopman suggests that
all municipal business should be referred Io a committee not subject
to the open meeting law.
To distinguish the openness of committee meetings on the basis of
the nature of the review given the committee's recommendation, it
it necessary to know the nature of the parent agency’s review before
the committee meets. But if a parent agency knows it will conduct a
de novo review, justification of the committee's consideration is
highly doubtful. In effect the parent agency is telling the commit
tee that any recommendation made will be disregarded.
See 1971 Hearings pt. 2 at 368-69, Harvard Note al 1205-06. See
e.g. Se/kowe v. Bean 109 N.H. 247, 249 A. 2d 35 (1968).
See ten Broeck at 355-61.
Professor Wickham is apparently of the opinion that harm is
accomplished by opening up the early phases of the decision making
process. While he recognizes that an opinion may be prematurely
fixed, he fails to take cognizance of the fact that prematurity exists
so long as the decision maker has not heard all the evidence or
conflicting viewpoints. Rather than be content with a model wherein
the first public announcement constitutes a final position—as Pro
fessor Wickham suggests—if is necessary to strive for a model
wherein real debate occurs in public. It is necessary to establish
a system wherein agency staff members view themselves as servants
of the public and not servants of agency members. To close the
early phases of the decision making process because staff members
may be afraid of expressing views different from agency members
—as Professor Wickham suggests—is Io foster just those fears and
to encourage staff members to become "yes-men" and "yes-women."
See Wickham at 481-2. In another portion of his article. Professor
Wickham recognizes the fact that an individual who is disciplined
through a fully open process is more likely to accept nis punish
ment than an individual disciplined through closed process. Un
fortunately, Professor Wickham fails to recognize that all govern
mental decisions—not just disciplinary decisions—will be better re
ceived if the process is fully open and that staff meetings ore an
important part of that process.
See Harvard Note at 1207-08.
ciacieni government
. .............. <=..........
Efficient
is, of --------course,, k®"®^0* ,0 ,h®
See Tex. Rev. Civ. Slat. Ann. art. 6252-17 (Supp.^ 1974-75).
‘
~
i
Meeting
Statute, Harvard Note al 1220
, f
Seo Proposed Open
Io Governmental Information in Californio,
See Comment, "Access
"A"
California Law Review, 1650, 1655-56 (1966).
54 C.
Board of Public Instruction of Broward Co. v. Doran, 224 bo.
2d 69X ’698W’(fio.7 1969),
of• v>Miami
------- City
—
Burns Beach
245 So. 2d

44.
45.

s"
Ann. S«. 1-21 (Sapp.
(implkhly
excluded) and Wash. Rev. Code Ann. Sec. 42.30.020 (1972) (explicit/

46.

Including state legislatures does not mean that the floor of either
house is opened to the public ond would not conflict
constitutional provisions limiting floor access; see e.g. A/a. Const.

34.

35.

36.
37.

38.
jy.
39.
40.
41.
42.

38, 40-41 (Fla., 1971).

,7
47-

ConlrV'and’.o be e«e«i>cd Ihrough impeachment, but impeochmen.
much too extreme a teehnipue fa. e.P..«.»9
policy. In addition. Impeachment is not o tool of the peop e bu
a tool of another branch of government; see e g. A/a. Const, art.
See e7
g

48.

Calif. Govt Code Sec. 11121 (West Supp. 1974). Exclusion

may ako ,.wh a. =

m° 2Ts°o"O2d°<70POrHo

Di".

i’U.41-

(1968), Dion v. Board of Appeals of Waltham 344 Mass.
(1968). Dixon v. Board of Appeals of Wallham 344 Moss.

547, 183 N.E. 2d 479 (1962).
.
Examples of interpretations of the significance of events chttering
in accordance with the viewers' predisposition occur routinely in tne
political arena. Especially poignant examples were provided by
members of the House Committee on the Judiciary when commenting
to newsmen about the impact on the impeachment question o
evidence received. See generally J. Marshall, Law ond Psychology
in Conflict (1966); cf. Report of the Joint Conference of the Amencon Bar Association and the Association of American Law Schools
on Professional Responsibility, 1958 A.A.l.S. Proceedings 187, 44
American Bur Association Journal 1159, 1160-61 (1958) and Comment,

39

30.

Ibid.
For example, the general Texas open meeting act applies to the
governing boards of special districts, Tex. Rex. Civil Stat. Ann. art.
6252-17 (Supp. 1974). The Texas Water Code Ann. Sec. 63.021-.44
(1972) provides for the establishment of self-liquidating navigation
districts with governing bodies apparently subject to the open
meeting act. Provision is also made for the establishment of a board
of equalization within the navigation district Tex. Waler Code
Ann. Sec. 63.288 (1972) which apparently is not subject to the open
meeting act. It is highly unlikely that the exclusion of the board
of equalization reflects a conscious legislative decision.
See e.g. Texas Wafer Code Ann. Sec. 54.109 (1972).
The criteria reflect an eclectic approach to coverage; see Harvard
Note at 1205.
Ibid.
e, e.g. III. Ann. Slat. ch. 102 Secs. 41, 42 (Smith-Hurd Supp.
Compare,
Code
1974) wiith Utah
_
_ . . Ann. Secs. 52.4.1-52.4.3 (1970). Although both
statutes contain legislative declarations that deliberations be conducted openly, the Utah statute specifically authorizes executive
sessions in any situation except that no final actions may be taken
during such a closed meeting.
It is questionable whether the depth of coverage of an open
meeting statute can be drafted so specifically as to preclude judicial
lawmaking. Florida courts have interpreted an apparent voting-only
statute to apply to deliberations; compare Fla. Slot. Ann. Sec.
286.011 (Supp. 1973-74) with Times Publishing Company v. Williams,
222 So. 2d 470, 472-74 (Fla. Dist. Ct. App., 1969) and Board of Pub
lic Instruction of Broward Co. v. Doran, 224 So. 2d 693, 697-98 (Fla.,
1969). In California a clear deliberation statute was limited to either
decision only or only certain deliberations; compare Calif. Govt. Code
Secs. 54950
54951, 54952 and 54953 (West 1966) with Adler v.
City Council of Culver City, 184 Cal. App. 763, 7 Cal. Rpts. 805,
811-12 (Dist. Ct. App., 1960). Cal. Govt. Code Sec. 54952.6 (West
1966) causes the depth of coverage of the California local agency
open meeting act (the Brown Act) to fall dose to decision only for
it extends only to a "collective decision" or "collective commitment ;
the section was adopted subsequent to the decision in Adler, how
ever
But see Comment, "Access to Government Information,
54
California Law Review 1650, 1651-57 (1966) wherein it is argued
that the amendment extends to the Brown Ad to deliberative situa
tions.
Seo e.g.
Times Publishing Co. v. Williams 222 So. 2d 470, 473
eg
■
(Fla. r\
Dist.
Ct. App., 1969).
Knowledge of how agency members vote is of course necessary to
rational popular control. Secret voting allows an agency member
to say one thing and do another. Some open meeting acts specifically
disallow secret voting; see e.g. Conn. Gen. Slat. Ann. Sec. 1-21
(Supp. 1974-75). But see Board of Education of the Village of Jemey
Springs v. Stale Board of Education, 79 N.M. 332,443 P. 2d 502
(Ct. App., 1968) (secret ballot is not disallowed by open meeting
statute.
2d 388
2d 388

29.

P. 8

(legislature may no. requ
records to unsuccessful
is lubjacl to th. SX‘«.«nn''<h° Xian
whether an inferior
oppl,rant). Mrolek a
P
l0 tomp,y w, h
op«n r«ordi
offirmativ. on.w.r wovld eerta.nly be u

50.

232
51.

aui?JC',n°k,u^^e
JurY' ’he Information, and the Judicial Ino’ 248, 249
222' 223 °nd Fr°nk' "The My’h °f ,he Jury'" ibid'

52.

S®°/’(h

53.
54.

55.
56.

57.

5C.

59.

60.
61

62.
63.
64.

65.

66.

Ajoda

Sec.

44.62 312

(Supp.

1974)

(Explicitly

The citizen's interest in avoiding substandard performance is
more than sufficient to warrant public discussion of the qualifica
tions of potential governmental employees.
Professor Wickham's point that opening pre-hiring discussions
to the public might discourage adverse criticism by agency members
is well taken. There probably arc timid agency members. On bal
ance, however, the probability of negative comment being squelched
by timid agency members is much less than negative material being
hidden by secrecy.
See Note, "Government in the Sunshine: Promise or Placebo?",
23 University of Florida Law Review, 361, 362 where it is reported
that a state commission advised against the passage of an open
meeting law because many of the commission's applicantsi for employmcnt were convicted felons, known drug addicts, or <otherwise
unqualified for state employment and the commission sometimes
employed these people either unknowingly or inadvertently, The
commission urged that such practices should not be exposed.
Sec e.g. Illinois Ann. Slat. ch. 102 Sec 42 (Smith-Hurd Supp. 1974).
Resignation, of course, may itself be a highly publicized act as
was President Nixon's. And resignation may be perceived by some
individuals as tantamount to an admission of having done some
thing wrong. In short, resignation is not on ideal device to protect
against reputation injury.
Professor Wickham suggests that secrecy aids governmental effi
ciency. Wickham at 485. The hiring of incompetent personnel is in
consistent with governmental efficiency. Sec Note 54 supra.
No existing open meeting act provides that termination and dis
charge proceedings will be open unless the employee requests that
they be closed. In California, however, statutes provide that agen
cies may conduct termination hearings in secret but that an em
ployee may insist on an open hearing, Calif. Govt. Code Sec. 11126
(West Supp. 1974) and Sec. 54957 (West Supp. 1974). Such an ap
proach reflects a misunderstanding of the public benefit in openness
and also denies the employee the power to insist on closed pro
ceedings. The approach is, of course, superior to authorizing all
termination hearings to be conducted in secret because the employee
is empowered to protect himselff or
or herself against false charges by
public airing of all tho evidence.
Tex.
6252-17
,WZK. Rev. Civ. Ann. art. CZZZ
*7 (Supp. 1974-75) .provides that
■ ■ • open meetings ;n discipline
school boards arc not required to hold
writing by a parent
cases unless an open hearing is requested in
or guardian. This approach incorrectly assumes a public benefit in
guardian
secrecy and disallows the parent or g_rrd
‘.~'. and student from
demanding such protection. The statute also ignores student interests
independent of parents or guardian.
See eg. Alaska Stat. Sec. 44.62.310 (Supp. 1974).
See Canney v. Board of Public Instruction of AlachuaiCo. 278 So.
quosi-judiciol capacity
2d 260 (Fla. 1973) (school board acting in a quasi-judicial
is not part of the judiciary). See generally K. C. Davis, Admmtslralive Law Troahso Secs. 1.02, 1.04 and ch. 8 (1958).
See text at footnote 48 supra.
F Cooper, Stole Administrative Law 177-181 (1965).
Seo Al^o
A/aska Stot.
Slot. Sec. 4462.312 (Supp. 1974). Bu.
Bui ...
see A/a. Cade
Code lit.
t.t.
42 Sec 4 (1958): "No pardon, parole, remission of fine or forfeiture
or restoration of civil and political rights shall be granted or °rd*rcd
except in an open public meeting of the bead after due notice of
the meeting shall have been given to each member of the board
in such manner as the board may direct.
"Manifestly, the Board has to rely upon much secret evidence,
arc no! prone to 'ipeok out' about the dereliction! ofconPeople
porole. The love of life is too strong
Stole ex rel
victs on . 31 Ala. App. 71, 76, 14 So. 2d 577 (1943) off d 244 Alo.
v. Horton,
594, U —- on Correction, The President's Comm, on Low EnforceTask
Force Adm.-H.tration'of Justice. Task force Report Correchons.
^
’n'/aVd

Code Ann. Sec. 40-3303 (Supp. 1973) (attorney client

S ■ I on not repealed by open meeting act). Mo. Ann. Slat. Sec.
E'l'n'n?? (Supp ?»74) (author!,ing closed meeting closed record or
6.
°?5
oertoining to legal actions, courses of
of action
action or
or lit.galitigaJ n'?nvo°tlng a pubbe governmental body), and Tex. Rev. Civ. Ann.
•• agency
- f r.meetings
' ,
17 9(Supp 1974-75) (secret attorney-public
°r,'lA^d except Sec "in those instances in which the body seeks
contemplated litigaprohibited except o
rcspccf to pending or c_
tho a»‘°;"cy *°dXr< and matter, where the duty of a pubjic
.

"

P—t ,0

P. 9

Responsibility of the Stole Bar of Texas, dearly conflict, with this

«.

Rov' S,a,‘ Ann' Sec- 38-43‘ ^upp. 1973) (implicit
ly excluded) But sec A/o. Code tit. 14 Sec. 393 (1958) (coverage
ox ent s to
Any body ... to which is delegated any . , . judicial
unction ) and Ark. Slot. Ann. Sec. 12-2803 (1968) (coverage exon s to all boards, bureaus, commissions or organizations in the
s a e supported in whole or in part by public funds and exempts
only grand juries).
See o.g. Ala. Code tit. 30 Sec. 38 (1958).
Wickham at 485 and Harvard Note at 1208.
Professor Wickham states: "It is unrealistic to expect officials
. .
candid about prospective personnel in public because any
criticism can take on an unintended personal tone. The interested
citizen's 'need to know' here is not so critical. He will have ample
opportunity to judge the performance of his public officials, as long
as he has adequate access to their official proceedings and actions."
... T.° refuse pre-hiring disclosure of an individual's lack of qualificotions is to encourage continued abuse of patronage. Public dis
cussion will prevent the hiring of unqualified personnel. Furthermore,
it simply does not make sense to refuse to disclose existing evidence
of incompetence before hiring because a citizen can wait until in
competence is proven again. A citizen's interest in public servants is
great. Through taxes, the citizen pays salaries. The citizen must in
many cases personally deal ’ rith public servants and dealing with
governmental incompetence is extremely frustrating. Absent personal
contact the citizen must depend
J on public servants to do work
having significant impact on his or Iher well
.
being. Certainly incompetent teaching and police work impactss on a citizen's well
being.

V. l'a67Ga
67.
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An exemption may be effected judicially. See e.g. Times Publishmrj Co. v. Wd/ioms 222 So. 2d 470 (Flo. Dist. Ct. App. 1969)
(open meeting statute which does not contain on attorney meeting
exemption constitutes a wower of the attorney-client orivilege by
pubhc agcnc.es but that legislature is powerless to demand thot
attorney v.olote Canon of Ethic's demand that advice be given
confidentially).
y
68. Times Publishing Co. v. Williams 222 So. 2d 470; (Fla. Dist. Ct. App.
ivoyj.
69. The mue of attorney public ogency meeting highlights most dearly
the question whether a public ogency ho, interests of its ownthat is separate from the public. In lime, Publishing Co, the court
commented: "Il may further be the professional opinion of the
attorney, in the best interests of the public (his real client), that
such consultation be pr.vote and confidential so os not to jeopardize
the settlement." Ibid at 475. If the public is in fact the client, the
pubhc is entitled to be advised. It is, of course, imposs.ble to contidcnfially advise the public.
70. See eg. Mo. Ann. Stat. Sec. 610.025 (Supp. 1974) and Tex. Rev.
Civ. Stat. Ann art. 6252-17 (1970).
71. "It rarely happens thot proceedings for the condemnation of and
for public use are instituted without months, years, and, in some
instances, decades of time spent in preliminary discussion and in the
making of tentative plans. These discussions and plans ore usually
known to owners and other persons interested in land in the vicinity
of the proposed improvement, and ore matters of common talk
m the neighborhood. ... (I |f it is expected that the land, values
usually rise in anticipation of construction of the improvement. When
the taking is finally effectuated, the question arises whether this
anticipatory modification of values should be considered in award
ing damages.
The general rule is that any enhancement in value which is
brought about in anticipation and by reason of a proposed improve
ment is to be excluded in determining the market value of such
land, although there is some authority which, contrawise, allows
recovery for such enhanced value." (footnote omitted]).
J. Sackman, Nichols' The Law of Eminent Domain 12.3151 (rev.
3d cd. 1974). To the extent the "general rule" applies, early an
nouncement of a decision to acquire real estate will have no impact
on the price a public agency must pay.
72. Bassett v. Braddock, 262 So. 2d 425 (Fla. 1972).
73. Ibid, at 426.
74. Several statutes exclude meetings pertaining to matters which effect
the public security,- see e.g. Mass. Gen. Laws Ann. ch. 30A Sec.
11 A. A more narrowly drawn exemption would lessen the chance
of abuse.
75. See eg. Calif. Govt. Code Sec. 11126 (West Supp. 1974).
Ibid.
76.
77. Ibid.
(
78. See e.g. Aril. Rev. Stat. Ann. Sec. 38-431.02 (Supp. 1973).
79.
E.g. Wis. Slut. Sec. 66.77 (|1974| Wis. legislative Service 332).
80. Agency action may, of course, be voided for reasons other than
violation of a general open meeting statute, for example, for lack
of due process or failure to comply with a requirement for open
ness in a specific situation.
81. See e.g. Alaska Rev. Sial. Ann. Sec. 44.62.310 (1967) (action void),
Okla. Slat. tit. 25 Secs. 201,202 (Supp. 1973-74) (action "invalid"
plus criminal penalties), and Wash. Rev. Code Ann. Secs. 42.30.120
(Supp. 1973) and 42.30.130 (1972) (monetary "civil penalty" plus
mandamus or injunction). Remedies provided are not necessarily
coextensive with the scope of the act or each other. For example,
the California local agency open meeting act, Calif. Govt. Code
Secs. 54950 54961 (West 1966 and Supp. 1974), mandates that all
meetings of affected agencies be open (Secs. 54950, 54953) and
mandamus, injunctions, and declaratory relief are available to stop
or prevent any violation (Sec. 54960), but criminal penalties extend
only to meetings at which action is taken (Sec. 43959). Sacramento
Newspaper Guild v. Sacramento Co. Bd. of Super., 263 Cal. App. 2d
41 69 Cal. Rpt. 480, 485 (1968).
Huntington Beach Union High School District v. Collins, 202
82. Cl
Col App. 2d 677, 21 Cal. Rpt. (1962), cert. den. 371 US 904 (1962),
Fau'.cll V. King, 470 S.W. 2d 770 (Tex. Ct. Civ. App. 1971), and
Housing Authority of City of Seattle v. Superior Court, Wash., 383
P. 2d 295 (1963) (in each cose court refused to invalidate matters
discussed in secret and later acted on in public). But see Kramer v.
Board of Adjustment, Sea Girt, 80 N.J. Super. 454, 194 A. 2d 26
(1963) (in executive sessions zoning agency adopted recommenda
tion which was subsequently adopted in public meeting by town
council, court held that subsequent formal rerun of agency's vote
The extreme nature of the void action remedy has caused judges
83.
to be reluctant to use it; Wickham at 496-8 and cases cited there.
84.
85.

86.
87.

88.
89.

90.

Ibid, at 496.
.
E.g. Board of Public Instruction of Broward Co. v. Doran, 224 So.
2d 693, 669 (Fla. 1969) (court rejected argument and slated that
statutes enacted for the public good should be interpreted most
favorably to the public).
Laman v. McCord, 245 Ark. 401, 432 S.W. 2d 753, 755 (1963).
Use of the criminal sanction remedy has also been criticized because
of statutory vagueness regarding coverage and notice and insuffi
cient penalties (Harvard Note at 1211). Careful drafting can avoid
vagueness problems. Criticism directed al the smallness of Fines
ignores the economic impact of having to defend oneself and the
psychological and sociological impact of being criminally convicted.

a5h,a?vO,G4odo”'83 Wa,h. 2d 275. 517 P. 2d 911 (1974) (upholding award of civil penalty Io successful plaintiff in action au
thorised by open government law and reqmr.ng infer aha disclosure of certain financial data by public officials).
Sec eg Wash. Rev. Code Ann. Sec. 42.30.120 (Supp. 1973) (au
thorizing a civil penalty and granting standing Io "any person
Io
initiate an appropriate action but making unclear whether such
person receives all or any portion of the penally), Anz. Rev. Slot.
Ann
Sec
38-431.03 (Supp. 1973) (authorizing mandamus), and
Fla.'Slat. Ann. Sec. 286.011 (Supp. 1973-74) (authorizing injunctions),
did not prevent invalidation).
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95.
96.

See e g. HI. Ann. Stat. ch. 102 Sec. 42.02 (Smith-Hurd Supp. 1974).
E.g Calif Govt Code Sec. 11125 (West Supp. 1974) ("unforeseen
emergency conditions, such as a natural disaster, as defined by
published rule of the agency . . .").

Compare Calif. Govt. Code Sec. 11125 (West Supp. 1974) (written
notifn t«» any p»rv>n who rrguastt such notice In writing) with )//.
Ann. Slat. ch. 102 Sec. 42.02 (Smith-Hurd Supp. 1974) (news media
requesting notification mus* be notified of special, rescheduled or
reconvened meetings).
98. Posting ot the usual meeting place and/or at the agency's principal
place of business is woefully inadequate without other devices, e.g.
Tex. Rev. Civ. Stat. Ann. art. 6252-17 (Supp. 1974-75). The burden
placed on the citizen to check these areas is unrealistic. This is
especially true of statewide agencies; a potential interested ob
server might live hundreds of miles from the meeting place and/cr
principal place of business
99.
E.g. Lo. Rev. Stat. Ann. Sec. 42.7 (Supp. 1974).
100. E.g. Wash. Rev. Code Ann. Secs. 42.30.080-.100 (1972); tho Wash
ington provisions ore deficient in that they provide for notice only
lo agency members and news media and not to other interested
members of the public.
101. Cf. First National Bank of Dothan v. Fountain Motor, 227 Ala. 133,
138, 148 So. 817 (1933).
102. Iowa has specifically provided that an agency "may make and
enforce reasonable rules and regulations for . . . situations whero
ihcre is not enough room for all citizens who wish to attend a
meeting.'' Iowa Code Ann. Sec. 28A.2 iSupp. 1974-75).
103. See e.g. Conn. Gen. Stat. Sec. l-21a (1969j, Ind, Stat. Ann. Secs.
4-22-3-1 to -3 (1974) (pertains to hearings of state administrative
bodies only). See also Recommendation 72-1, Broadcast of Agency
Proceedings, 2 Recommendations and Reports of the Administrative
Confcr-nce of the United States 54 (1972) and Bennett, Report in
Support of Recommendations 72-1, ibid, at 625.
104. $ec eq. Calif. Govt. Code Sec. 11126.5 (West Supp. 1974) and
Iowa Code Ann. Sec 28A.2 (Supp. 1974-75).
105. An adequate repealer would probably have avoided entirely the
litigation culminating in City of Miami Beach v. Burns, 245 So. 2d
38 (fla. 1971).

97.

91.

Sr* also Tlmri Pubbsl.inv Co. v. William* 772 $n. 7tl 470, 4/6 (flu
Diil. Ct. App. 1969) wherein the court interpreted the authorization of
injunctive power, which power the court already possessed, to mean
a legislative declaration that allegation of violation of statute
constituted on irreparable public injury. Tho Florida legislature
might have spoken more dearly.
Professor Wickham views tho civil remedy as having prospective

value only; Wickham at 498, but Professor Wickham does not dis
cuss tho civil penalty.
92.
Prior to 1973, Washington provided for the payment of reasonable
attorney's fees to successful plaintiffs, ch. 250, See. 13 [1971 |
Wash. Laws 1116. But see Wash. Rev. Code Ann. 42.30.120 (Supp.
1973) (provision for payment of attorney's fees deleted).
93.
Certainly an open meeting statute without a mandatory notice pro
vision is not a nullity. In Florida, for example, the courts have
maximized the impact of that state's "Sunshine Law” see Wickham
at 491-2, but courts ere reluctant to create a notice requirement,
and public pressure can be avoided by the simple expedient of not
telling the public when or where a meeting will be conducted;
Shaughnessy v. Metropolitan Dade Co., 238 So. 2d 466 (Fla. Dist.
Ct. App., 1970).
94.
Compare Elmer v. Board of Zoning of Boston, 343 Mass. 24, 176
N.E. 2d 16, (1961) wherein the court stated: "It would be arbilrary
to let the validity of a meeting, held without public notice and
unattended by the public, depend upon whether the meeting was
'open.' " with Minneapolis Area Div. Corp. v. Common Sth. D. No.
1870, 299 Minn. 157, 131 N.W. 2d 29 .1964) wherein an agency
conducted a public hearing in a courtroom and shortly thereafter
convened a meeting in their offices in the same building without
notice. Tho
"Any interested person must have
...„ court commented:
,
known that the commissioners were meeting in the commissioners'
room, their usual meeting place." Just how ony person might know
the commissioners were
were meeting is
Ini
were meeting and where they
not specified.

APPENDIX: SUGGESTED OPEN MEETINGS
(GOVERNMENT IN THE SUNSHINE) ACT
1. Short title. This net may be cited as the
“(state) Open Meetings (or Government in the
Sunshine) Act.”
Section 2. Declaration of public policy. It is the policy
of this stale that:
(a) the entire process whereby decisions re
garding public business are reached be performed
in an open and public manner so that the elec
tors shall be advised of the performance of pub
lic officials and of the decisions that arc reached
in public activity and in making public policy;
(b) public agencies exist to aid in the conduct
of the people’s business;
(c) actions of public agencies be taken openly
and that their deliberations be conducted openly;
(d) the people of this state do not yield their
sovereignly to the agencies which serve them;
(c) the people, in delegating authority, do not
give their public servants the right to decide
what is good for the people to know and what is
not good for them to know;
(f) the people’s right to remain informed shall
be protected so that they may retain control
over the instruments they have created.
Definitions.
Section ?
(a) ‘‘Public agency” includes
(1) any agency, assembly, authority,
board, bureau, commission, committee,
counsel, department, division, institution,
officer or other agency of the state or of
any county or municipal corporation or any
political subdivision of the state of (name)
including but not limited to advisory and
quasi-judicial agencies, supported in whole
or in part by public funds or Iauthorized
—.*.------- to
expend public funds;

Seel ion

(2) subcommittees and other subordin
ate units of the agencies in subparagraph
(1) above.
(b) “Meetings” means all meetings, including
bul not limited lo formal, informal, person to
person, social and telephonic or other electronic
meetings.
(c) “Meetings of a public agency” means all
meetings between two or more members of a pub
lic agency including but not limited to meetings
between two or more members of a public agen
cy and one or more members of the staff of that
agency.
(d) “Meetings of the staff of a public agency”
means all meetings between one member of a
public agency and one or more members of the
staff of that agency and between two or more
members of the staff of a public agency.
(c) “Public business” means all matters withir
the jurisdiction of a public agency which are be
fore an agency for official action or which mai
reasonably forcsccably come before that agency
in the future.
(f) “Official action” means all phases of the
processes whereby a decision or recommendation
is reached including but not limited to receipt of
information, discussion, deliberation and deci
sion.
Section 4. Open Meetings.
(a) All meetings of a public agency at which
official action is taken regarding public business
shall be open to the public.
(b) All meetings of the staff of a public agency
shall be open to the public.
Section 5. Notice of meetings.
(a) Each public agency shall, at the beginning

■
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